





THE PEACE CONFERENCE OF PARIS, 1919 


ITS ORGANIZATION AND METHOD OF WORK 


On January 18, 1919, the forty-eighth anniversary of the procla- 
mation of the German Empire at Versailles after the invasion of 
France in 1870-1871, there assembled in the Ministry of Foreign Af- 
fairs at Paris a meeting of the representatives of the Allied and As- 
sociated belligerent Powers, as well as the Powers which had broken 
off diplomatic relations, to decide upon the terms of peace to be 
offered to Germany and her allies. 

Emulating Bismarck, who used the emasculated telegram of Ems 
as the pretext of waging a war of conquest upon France,’ William II 
and his General Staff seized upon the rupture between Austria-Hun- 
gary and Serbia growing out of the assassination of the Austrian 
Crown Prince at Serajevo in June, 1914, as the pretext for launching 
Germany upon a carefully prepared program of world domination. 
Fearful lest delay might result in the loss of the opportunity for 
which she had deliberately planned and anxiously awaited, within a 
week after Austria-Hungary declared war on Serbia on July 28, 1914, 
Germany had declared war on Russia and France and had shamelessly 
violated the neutrality of Belgium which she had solemnly undertaken 
to respect. Great Britain, for self-protection and in response to treaty 
obligations, immediately entered the war against Germany, and was 
successively followed from time to time, as Germany evinced her dis- 
regard of international law, the laws of war and the dictates of hu- 
manity, by all the other large Powers and many of the smaller ones 
whose interests were jeopardized or rights infringed upon by Ger- 
many’s increasingly reckless and ruthless conduct. 

Of the forty-eight recognized governments in 1914, before hos- 

1See translation from Bismarck, Gedanken und Erinnerungen, in A Survey 
of International Relations between the United States and Germany, by J. B. 


Scott. New York: Oxford University Press. 1917, pp. 359-362. 
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tilities ceased twenty-three were at war with Germany and her allies; 
four had severed diplomatic relations with them; two had joined 
Germany and Austria-Hungary, and seventeen (including Luxem- 
burg) had remained neutral. 

After over four years of the most costly war in human life and 
treasure that the world has ever witnessed, the first visible break in 
the lines of the opposing belligerents came when Bulgaria surrendered 
under an armistice on September 29, 1918.2 Turkey followed suit on 
October 31, 1918,* and Austria-Hungary did likewise on November 4, 
1918. These desertions from the ‘‘unholy alliance,’’ coincident with 
the continued military successes of the Allies on Germany’s western 
front, produced immediate results in the latter country. A mutiny, 
starting at Kiel on November 5th, quickly developed into a Socialist 
revolution throughout the Empire. On November 9th, Kaiser Will- 
iam fled to Holland, where he signed a formal act of abdication on 
November 28th.5 On November 11th representatives of a new ‘‘Peo- 
ple’s Government’’ in Germany signed an armistice with the Allies ° 
pending the conclusion of peace, under the provisions of which Ger- 
many was made impotent to restore her shattered military power in 
order to oppose the terms of peace that might be decided upon by 
her former victims and present conquerors, to right, as far as pos- 
sible, the many wrongs she has committed, compensate the numerous 
injuries she has inflicted, repair the inestimable damage she has done, 
and give bond, with ample securities, for her good conduct in the 
future. 

In the words of President Poincaré of France, in welcoming the 
delegates at the opening of the preliminary peace conference at Paris, 
the German Empire, born in injustice, and consecrated by the theft 


2 For a summary of the terms of the armistice with Bulgaria, see the New 


York Times, October 18, 1918. 

3 For the text of the armistice with Turkey, see Pamphlet No. 133 of the 
American Association for International Conciliation, New York. 

4 For the official text of the armistice with Austria, see SUPPLEMENT to this 
JOURNAL, p. 80. 

5See a Documentary History of the German Revolution in Pamphlet No. 
137 of the American Association for International Conciliation. 

6 For the official text of the armistice with Germany, see SUPPLEMENT to this 


JOURNAL, p. 97. 
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of two French provinces, was vitiated from its origin, and has ended 
in opprobrium. 

The proposals for peace which led up to the cessation of hostili- 
ties under the armistice with Germany were initiated by that govern- 
ment a week after the defection of Bulgaria. On October 6, 1918, 
the German Government requested the President of the United States 
to take steps for the restoration of peace and to invite all the bel- 
ligerents to delegate plenipotentiaries for the purpose of taking up 
negotiations upon the basis of the program laid down by President 
Wilson in his message to Congress on January 8, 1918, and in his 
subsequent pronouncements, particularly in his address of September 
27,1918. President Wilson’s program of January 8, 1918, since com- 
monly referred to as the ‘‘ Fourteen Points,’’ was as follows: 

I. Open covenants of peace, openly arrived at, after which there 


shall be no private international understandings of any kind, but 
diplomacy shall proceed always frankly and in the public view. 


II. Absolute freedom of navigation upon the seas, outside terri- 
torial waters, alike in peace and in war, except as the seas may be 
closed in whole or in part by international action for the enforcement 


of international covenants. 


III. The removal, so far as possible, of all economic barriers and 
the establishment of an equality of trade conditions among all the 
nations consenting to the peace and associating themselves for its 


maintenance. 


IV. Adequate guarantees given and taken that national arma- 
ments will be reduced to the lowest point consistent with domestic 


safety. 


V. A free, open-minded, and absolutely impartial adjustment of 
all colonial claims, based upon a strict observance of the principle 
that in determining all such questions of sovereignty the interests of 
the populations concerned must have equal weight with the equitable 
claims of the government whose title is to be determined. 


VI. The evacuation of all Russian territory, and such a settle- 
ment of all questions affecting Russia as will secure the best and 
freest codperation of the other nations in the world, in obtaining for 
her an unhampered and unembarrassed opportunity for the inde- 
pendent determination of her own political development and national 
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policy and assure her of a sincere welcome into the society of free 
nations under institutions of her own choosing; and, more than a 
welcome, assistance also of every kind that she may need and may 
herself desire. The treatment accorded Russia by her sister nations 
in the months to come will be the acid test of their good-will, of their 
comprehension of her needs as distinguished from their own interests, 
and of their intelligent and unselfish sympathy. 


VII. Belgium, the whole world will agree, must be evacuated and 
restored, without any attempt to limit the sovereignty which she en- 
joys in common with all other free nations. No other single act will 
serve as this will serve to restore confidence among the nations in the 
laws which they have themselves set and determined for the govern- 
ment of their relations with one another. Without this healing act 
the whole structure and validity of international law is forever im- 
paired. 


VIII. All French territory should be freed and the invaded por- 
tions restored, and the wrong done to France by Prussia in 1871 in 
the: matter of Alsace-Lorraine, which has unsettled the peace of the 
world for nearly fifty years, should be righted, in order that peace 
may once more be made secure in the interest of all. 


IX. A readjustment of the frontiers of Italy should be effected 
along clearly recognizable lines of nationality. 


X. The peoples of Austria-Hungary, whose place among the na- 
tions we wish to see safeguarded and assured, should be accorded 
the freest opportunity of autonomous development. 


XI. Rumania, Serbia, and Montenegro should be evacuated; oc- 
cupied territories restored; Serbia accorded free and secure access to 
the sea; and the relations of the several Balkan States to one another 
determined by friendly counsel along historically established lines of 
allegiance and nationality; and international guarantees of the po- 
litical and economic independence and territorial integrity of the 
several Balkan States should be entered into. 


XII. The Turkish portions of the present Ottoman Empire should 
be assured a secure sovereignty, but the other nationalities which are 
now under Turkish rule should be assured an undoubted security of 
life and an absolutely unmolested opportunity of autonomous devel- 
opment, and the Dardanelles should be permanently opened as a free 
passage to the ships and commerce of all nations under international 


guarantees. 


XIII. An independent Polish State should be erected which 
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should include the territories inhabited by indisputably Polish popu- 
lations, which should be assured a free and secure access to the sea, 
and whose political and economic independence and territorial in- 
tegrity should be guaranteed by international covenant: 


XIV. A general association of nations must be formed under spe- 
cifie covenants for the purpose of affording mutual guarantees of po- 
litical independence and territorial integrity to great and small states 
alike.’ 

In the correspondence which followed between President Wilson 
and the German Government, the latter stated that it ‘‘aecepted the 
terms laid down by President Wilson in his address of January the 
eighth and in his subsequent addresses as the foundations of a perma- 
nent peace of justice,’’ and that ‘‘consequently, its object in entering 
into discussions would be only to agree upon practical details of the 
application of these terms.’’*® After receiving assurances as to the 
right of the then German Government to speak for the German peo- 
ple and the agreement of the Central Powers immediately to with- 
draw their forces everywhere from invaded territory, the President 
transmitted his correspondence with the German authorities to the 
governments with which the United States is associated, with the 
suggestion that, if those governments were disposed to effect peace 
upon the terms and principles indicated, the military advisers of the 
Associated Governments submit the terms of such an armistice as 
would fully protect the interests of the peoples involved and insure 
to the Associated Governments the unrestricted power to safeguard 
and enforce the details of the peace to which the German Govern- 
ment had agreed. After giving careful consideration to the corre- 
spondence, the Allied Governments declared their willingness to make 
peace with Germany on the terms of peace laid down in the Presi- 
dent’s address to Congress of January, 1918, and the principles of 
settlement enunciated in his subsequent addresses, with the following 
qualifications: 


Clause two, relating to what is usually described as the freedom 


7 President Wilson’s Foreign Policy—Messages, Addresses, Papers. Edited by 
J. B. Scott. New York: Oxford University Press. 1918, pp. 359-362. 

8 Note of October 14, 1918, together with text of this entire correspondence, 
printed in SuPPLEMENT to this JoURNAL, p. 85 et seq. 
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of the seas, is open to various interpretations, some of which they 
could not accept. They must, therefore, reserve to themselves com- 
plete freedom on this subject when they enter the peace conference. 


Further, in the conditions of peace, laid down in his address to 
Congress of January 8, 1918, the President declared that invaded 
territories must be restored as well as evacuated and freed. The Al- 
lied Governments feel that no doubt ought to be allowed to exist as 
to what this provision implies: By it they understand that compensa- 
tion will be made by Germany for all damage done to the civilian 
population of the Allies and their property by the aggression of Ger- 
many by land, by sea, and from the air. 


The President transmitted this acceptance, which was in the form 
of a memorandum, to Germany on November 5, 1918, stating that he 
was in agreement with the interpretation set forth in the paragraphs 
above quoted. At the same time he notified the German Government 
that Marshal Foch had been authorized by the Government of the 
United States and the Allied Governments to receive properly ac- 
credited representatives of the German Government and to com- 
muniecate to them the terms of an armistice. Six days later the armis- 
tice was signed. Its principal stipulations required Germany imme- 
diately to evacuate all invaded countries, to repatriate the inhabitants 
of such countries, to evacuate the countries on the left bank of the 
Rhine, to repatriate, without reciprocity, all American and Allied 
prisoners of war, to abandon the treaties of Bucharest and Brest- 
Litovsk and supplementary treaties, and to surrender a large amount 
of military equipment and material and the greater part of the Ger- 
man navy, including airships and submarines, and to immobilize the 
balance. It further stipulated for the continuance of the Allied 
blockade of Germany. The armistice was made for thirty days, and 
was renewed in December, January and February, with certain modi- 
fications insisted upon by the Allies to insure the observance of the 
original terms and maintain the military status quo. 

With the view of laying down the conditions of peace to be offered 
to Germany and her allies, the five Great Powers, namely, the United 
States of America, the British Empire, France, Italy, and Japan, 
summoned the Preliminary Peace Conference, which met at Paris on 
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January 18th, last, to which were invited all the other Allied and 
Associated belligerent Powers, as well as the Powers which had broken 
off diplomatic relations with the enemy Powers. 

The rules of the Conference, drawn up by the representatives of 
the five Great Powers in advance of its opening, divided the Allied 
and Associated Governments into three groups for purposes of repre- 
sentation and participation in the conference. The first group com- 
prised the belligerent Powers with general interests, namely, the 
United States of America, the British Empire, France, Italy, and 
Japan, whose delegates were entitled to attend all sessions of the 
Conference and commissions. The second group included the bel- 
ligerent Powers with special interests, namely, Belgium, Brazil, the 
British Dominions and India, China, Cuba, Greece, Guatemala, Hayti, 
the Hedjaz, Honduras, Liberia, Nicaragua, Panama, Poland, Portu- 
gal, Roumania, Serbia, Siam, and the Czecho-Slovak Republic, whose 
delegates are entitled to attend sessions at which questions concern- 
ing them are discussed. The third group was made up of Powers 
which have broken off diplomatic relations with the enemy Powers, 
namely, Bolivia, Ecuador, Peru, and Uruguay. The delegates of 
these Powers are likewise entitled to attend the sessions at which 
questions concerning them are discussed. Provision was made that 
neutral Powers and States in process of formation should, on being 
summoned by the Powers with general interests, be heard, either 
orally or in writing, at sessions devoted especially to the examination 
of questions in which they are directly concerned, and only in so far 
as those questions are concerned. 

The number of delegates allowed to each of the foregoing Powers 
was as follows: Five each to the United States, the British Empire, 
France, Italy, and Japan; three each to Belgium, Brazil and Serbia; 
two each to Australia, Canada, China, Greece, the Hedjaz, India (in- 
eluding the native States), Poland, Portugal, Roumania, Siam, 
South Africa, and the Czecho-Slovak Republic; one each to Bolivia 
Cuba, Ecuador, Guatemala, Hayti, Honduras, Liberia, New Zealand, 
Nicaragua, Panama, Peru, and Uruguay, making seventy in all. 
Montenegro was allowed one delegate, but the manner of his appoint- 
ment was not to be decided until the political situation of that coun- 
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try became clear. It was further provided that the conditions gov- 
erning the representation of Russia should be settled by the Confer- 
ence when Russian affairs come up for discussion. 

A by no means smooth problem which the representatives of the 
five Great Powers were called upon to decide in advance of the Con- 
ference was the question of publicity of the proceedings. The open- 
ing clause in President Wilson’s ‘‘Fourteen Points’’ provided for 
‘‘Open covenants of peace, openly arrived at.’’ Press correspondents 
from all over the world flocked to Paris by the hundreds. The Gov- 
ernment of the United States had provided a transport to accommo- 
date the large delegation of American newspaper representatives. 
These men natvvally took a keen interest in the provisions which 
would be made for enabling them to report to their respective publics 
the happenings at the Conference. When the rules of the Conference, 
announced a few days before its opening, provided merely that ‘‘ Pub- 
licity shall be given to the proceedings by means of official com- 
muniqués prepared by the Secretariat and made public,’’ the repre- 
sentatives of the press were greatly disappointed. They held a meet- 
ing and appointed a special committee which, on January 16th, 
unanimously adopted resolutions requesting that the official com- 
muniqués be as complete as possible, that, in addition, full summaries 
of each day’s proceedings be issued, that responsible journalists have 
free intercourse with the delegates, and that the censorship be abol- 
ished in all Allied countries. A further resolution was adopted, from 
which the French press representatives dissented, that there should 
be direct representation of the press at the sittings of the Conference. 

These resolutions were forwarded to the Conference, which, on 
the following day, replied that, while the representatives of the Allied 
and Associated Powers were anxious that the public, through the 
press, should have the fullest information compatible with safeguard- 
ing the supreme interest of all, which was that a just and honorable 
settlement should be arrived at with the minimum of delay so that the 
belligerents might demobilize their armies and return to the ways of 
peace, yet the conversations must be subject to the limitations neces- 
sarily imposed by the difficult and delicate nature of their object; 
that the proceedings of the Conference were not analogous to those 
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of a legislature but to those of a Cabinet, which are held in private 
in order that differences may be reconciled and agreement reached 
before the stage of publicity has begun; that to start the discussions 
with a publie declaration by each delegation of its own national point 
of view would lead to premature public controversy, not only within 
the interested states, but between the interested nations, render in- 
finitely more difficult the process of give and take, so essential to the 
negotiations, and hinder that unanimity of agreement which is vital 
to suecess; that premature publicity would interminably protract the 
proceedings by distracting the delegates from the business before the 
Conference, and that the public announcement of the conclusions as 
they were arrived at on specific points would lead to undue misappre- 
hension, because it would not be possible to judge of the wisdom and 
justice of the peace settlement until it could be viewed as a whole. 
The announcement ended by stating that the following rule had been 
adopted with regard to the full conferences: 


Representatives of the press shall be admitted to the meetings of 
the full Conference, but upon necessary occasions the deliberations 
of the Conference may be held in camera. 


Representatives of the press were accordingly admitted to the 
opening session on January 18th and to the plenary sessions on Janu- 
ary 25th and February 14th, but not admitted to the meetings of the 
representatives of the Great Powers or of the Commissions and Com- 
mittees, the only record of whose transactions the public receives being 
in the form of official communiqués issued after each meeting. 

The Preliminary Peace Conference was opened at three o’clock 
P.M. on January 18, 1919, at the French Ministry of Foreign Affairs 
under the Presidency of Mr. Raymond Poincaré, President of the 
French Republic, in the presence of the delegates of the following 
nations: United States of America, the British Empire, France, Italy, 
Japan, Belgium, Bolivia, Brazil, China, Cuba, Ecuador, Greece, the 
Hedjaz, Peru, Poland, Portugal, Roumania, Serbia, Siam, the Czecho- 
Slovak Republic, and Uruguay. Delegates of the following countries 
did not arrive in time to attend the opening session or the second 
plenary session on January 25th: Guatemala, Hayti, Honduras, Li- 
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beria, New Zealand, Nicaragua and Panama. Of the nations in ex- 
istence when the war started in 1914, Russia and Montenegro were 
not represented because of the political conditions in those countries ; 
but three new nations, erected as the result of the war, had delegates 
present, namely, the Hedjaz, Poland and the Czecho-Slovak Republic. 

After the welcoming address of President Poincaré, he withdrew 
and the chair was taken temporarily by Mr. Clemenceau, President 
of the French Council of Ministers, in accordance with the rules of 
the Conference. The nomination of a permanent President was an- 
nounced as the first order of business, and President Wilson proposed 
Mr. Clemenceau, whose nomination was seconded by Mr. Lloyd George 
of Great Britain and Baron Sonnino of Italy. There were no other 
nominations and Mr. Clemenceau was unanimously elected. 

The Conference then authorized the designation of a Vice-Presi- 
dent by each of the other Great Powers, and the following plenipo- 
tentiaries were named: Honorable Robert Lansing, United States of 
America; Rt. Hon. David Lloyd George, Great Britain; Mr. V. E. 
Orlando, Italy; Marquis Saioniji, Japan. 

The President of the Conference then proposed Mr. Dutasta, of 
France, for the office of Secretary General of the Conference, and 
the proposal was unanimously adopted. Secretaries to be selected 


by each of the other Great Powers were then proposed and authorized. 
A Committee on Credentials, composed of one representative from 
the Great Powers, and a Drafting Committee, similarly formed, were 
then proposed and accepted, the respective representatives to be 
chosen by each Power. The following members were appointed on 
these two committees: 


Committee on Credentials: 
Hon. Henry White (United States of America). 
The Right Hon. Arthur Balfour (British Empire). 
Mr. Jules Cambon (France). 
Marquis Salvago Raggi (Italy). 
Mr. K. Matsui (Japan). 
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Drafting Committee: 
Major James Brown Scott (Judge Advocate, United States of 
America). 

Mr. Hurst, K.C., Counsellor of Embassy, Legal Adviser to the For- 

eign Office (British Empire). 

Mr. Fromageot, Legal Adviser to the Ministry of Foreign Affairs 

(France). 
Mr. Ricci-Busatti, Minister Plenipotentiary, Head of the Legal 
Department of the Ministry of Foreign Affairs (Italy). 
Mr. H. Nagaoka, Counsellor of the Japanese Embassy at Paris 
(Japan). 
These officers and committees constitute the Bureau of the Conference. 

Mr. Clemenceau then made a brief speech in which he stated that 
the program of the conference had been laid down by President Wil- 
son, and invited the delegates of all the Powers to submit memoranda 
on the three questions which had been placed upon the order of the 
day, namely, the responsibility of the authors of the war, the penalty 
for the crimes committed during the war, and international legisla- 
tion on labor. He further invited the Powers with special interests 
to submit memoranda on all questions, territorial, financial or eco- 
nomie, which particularly interested them. The session then ad- 
journed at 4:35 p.m. 

Although nothing is said in the rules of the Conference regarding 
its official language or languages, the proceedings were conducted in 
both French and English, an interpreter following each speaker with 
a translation of his remarks. 

The second plenary session of the Conference was held on January 
25, 1919. The first business on the order of the day was the follow- 
ing draft resolution submitted by the Bureau, to provide for the ap- 
pointment of a Commission on the League of Nations: 





Resolution Relative to the League of Nations 
The Conference, having considered the proposals for the creation 
of a League of Nations, resolves that— 


1. It is essential to the maintenance of the world settlement, which 
the Associated Nations are now met to establish, that a League of 
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Nations be created to promote international codperation, to insure 
the fulfilment of accepted international obligations, and to provide 
safeguards against war. 

2. This League should be treated as an integral part of the gen- 
eral Treaty of Peace, and should be open to every civilized nation 
which can be relied on to promote its objects. . 

3. The members of the League should periodically meet in inter- 
national conference, and should have a permanent organization and 
secretariat to carry on the business of the League in the intervals be- 


tween the conferences. 

The Conference therefore appoints a committee representative of 
the Associated Governments to work out the details of the constitu- 
tion and functions of the League. 


The discussion upon the resolution was opened by Presidént Wil- 
son, who stated that the Conference was solemnly obligated to make 
permanent arrangements to insure justice and maintain peace; that 
the United States had come into the war not to intervene in the 
polities of Europe or of Asia, but in the cause of justice and liberty 
for men of every kind and place, and that it could take no part in 
guaranteeing European settlements unless that guarantee involved 
the continuous superintendence of the peace of the world by the as- 
sociated nations of the world; and that the representatives of the 
United States regarded the project for a League of Nations as the 
keystone of the whole peace program. 

The resolution was seconded by Mr. Lloyd George of Great Britain, 
Mr. Orlando of Italy, Mr. Bourgeois of France, Mr. Lou of China, 
and Mr. Dmowski of Poland, after which it was unanimously adopted. 

The Bureau also laid before the Conference, in accordance with 
the order of the day, the following draft resolutions providing for 
the appointment of commissions on reparation of damages, responsi- 
bility of the authors of the war and penalties, international labor 
legislation and international control of ports, waterways and rail- 
ways: 

Resolution Relative to the Responsibility of the Authors of the War 
and the Enforcement of Penalties 


That a commission, composed of two representatives apiece from 
the five Great Powers and five representatives to be elected by the 
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other Powers, be appointed to inquire into and report upon the fol- 
lowing: 

1. The responsibility of the authors of the war. 

2. The facts as to breaches of the laws and customs of war com- 
mitted by the forces of the German Empire and their Allies, on land, 
on sea and in the air during the present war. 

3. The degree of responsibility for these offenses attaching to par- 
ticular members of the enemy forces, including members of the Gen- 
eral Staffs and other individuals, however highly placed. 

4. The constitution and procedure of a tribunal appropriate to 
the trial of these offenses. 

5. Any other matters cognate or ancillary to the above which may 
arise in the course of the inquiry and which the commission finds it 
useful and relevant to take into consideration. 


Resolution Relative to Reparation for Damage 


That a commission be appointed with not more than three repre- 
sentatives apiece from each of the five Great Powers and not more 
than two representatives apiece from Belgium, Greece, Poland, Rou- 
mania and Serbia, to examine and report: 


1. On the amount which the enemy countries ought to pay by way 
of reparation. 

2. On what they are capable of paying; and 

3. By what method, in what form and within what time payment 
should be made. 


Resolution on International Legislation on Labor 


That a commission, composed of two representatives apiece from 
the five Great Powers and five representatives to be elected by the 
other Powers represented at the Peace Conference, be appointed to 
inquire into the conditions of employment from the international as- 
pect and to consider the international means necessary to secure com- 
mon action on matters affecting conditions of employment, and to 
recommend the form of a permanent agency to continue such inquiry 
and consideration in codperation with and under the direction of the 


League of Nations. 


Resolution Relative to International Control of Ports, Waterways 
and Railways 


That a commission, composed of two representatives apiece from 
the five Great Powers and five representatives to be elected by the 
other Powers, be appointed to inquire into and report on: 

International control of ports, waterways, and railways. 
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With the exception of the Commission on Reparation of Damages, 
all of the resolutions provided that the commissions should be com- 
posed of two representatives from each of the five Great Powers and 
five representatives to be elected by the smaller nations. After the 
adoption of the resolution upon the League of Nations, Mr. Hymans, 
a delegate of Belgium, questioned the allotment of only five repre- 
sentatives on these commissions to the eighteen Powers termed ‘‘ Pow- 
ers with special interests,’’ and he requested that Belgium be given 
two representatives on the Commission on the League of Nations, two 
on the Commission on International Labor Legislation, and one each 
on the Commissions on International Control of Ports, Waterways 
and Railways, and Responsibility of the Authors of the War and 
Penalties. 

He was followed by Mr. Calogeras, of Brazil, who questioned the 
right of the Great Powers to decide the matter, and requested that 
Brazil be represented on the Commission on the League of Nations, 
the Commission on the International Control of Railways and Ports, 
and the Commission on Reparation of Damages. 

Sir Robert Borden, of Canada, sympathized with the point of view 
of the smaller nations and thought that the matter of representation 
on the commissions should be decided by the full Conference. 

Mr. Trumbitch, of Serbia, made the same claims for representa- 
tion for his country as Belgium. 

Mr. Venizelos requested that Greece be given representation on 
the Commission on Responsibility of the Authors of the War and on 
the Commission for the International Control of Ports. 

Count Penha-Garcia, of Portugal, likened the procedure to be 
followed by the Conference with reference to the representation of 
the various Powers on the commissions as a forecast of their relations 
in the proposed League of Nations, and he appealed for representa- 
tion of all the Powers with special interests on commissions which 
deal with questions in which they are vitally interested. Specifically 
he requested that Portugal be accorded representation on the Com- 
mission on Reparation. 

Mr. Benes requested that representatives of the Czecho-Slovak 
Republic be placed upon the Commission on Reparation for Damages, 
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the Commission on the International Control of Waterways and Rail- 
ways, and the Commission on the League of Nations. 

Mr. Bratiano, a delegate of Roumania, requested the representation 
of his country upon the Commission on the League of Nations and 
the Commission on the International Control of Waterways. 

Mr. Lou Tseng-Tsiang, a delegate of China, claimed, on the prin- 
ciple of equality of sovereign states, representation for China upon 
the Commission on the League of Nations, the Commission on Inter- 
national Labor Legislation and the Commission on International 
Control of Ports, Railways and Waterways. He suggested that the 
Conference follow in this respect the procedure of the Hague Con- 
ferences regarding the formation of committees, which established a 
panel of delegates from which each delegation interested in any par- 
ticular questions could select members of the commissions. 

Mr. Dmowski associated Poland with the observations made by 
the representatives of the other Powers, and suggested that each 
Power should be entitled to put forward a definite claim for a cer- 
tain number of delegates on each of the commissions and that the 
distribution among them should be decided by a central committee 
which would be placed in charge of all the arrangements. 

After the delegates had concluded their remarks, Mr. Clemenceau 
replied to the effect that the five Great Powers would have been jus- 
tified, on account of their more important contributions and sacrifices 
in the war, to consult only themselves in the peace settlement, but, 
actuated by the idea of the League of Nations, they had invited the 
codperation of all the nations interested in the settlement. He stated 
that to satisfy every one, each Power would have to be represented 
on each commission, which would make the commissions too large to 
arrive at conclusions; that the procedure decided upon by the Bureau 
was devised to accomplish immediate and useful work, and that, al- 
though each Power could not be represented on every commission, it 
had the right to be fully heard by any commission and later before 
the full Conference when the commissions’ reports were submitted. 
He suggested that the draft resolutions be voted so that the various 
commissions could start to work, with the reservation of amending 
the provision concerning representation. The discussion ended by 
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the agreement of the Powers with special interests to meet on the 
following Monday, January 27th, to elect the representatives indi- 
cated in the resolutions but reserving the right later to claim larger 
representation. 

The representatives of the Powers with special interests accord- 
ingly met on January 27th, 1919, at three o’clock, at the French For- 
eign Office, under the Presidency of M. Jules Cambon, French delegate, 
and elected representatives as follows upon the four commissions: 

Commission on the League of Nations: one representative each for 
Belgium, Brazil, China, Serbia and Portugal. 

Commission on Responsibility of the Authors of the War: one 
representative each for Belgium, Serbia, Roumania, Greece and Po- 
land. 

Commission on International Legislation on Labor: two repre- 
sentatives for Belgium and one representative each for Cuba, Poland 
and the Czecho-Slovak Republic. 

Commission on International Control of Ports, Waterways and 
Railways: one representative each for Belgium, China, Greece, Serbia 
and Uruguay. 

The reservations of the smaller nations upon the question of in- 
creased representation were not wholly ineffective in securing them 
additional delegates on some of the Commissions. At the first meet- 
ing of the Commission on the International Control of Ports, Water- 
ways and Railways, on February 3d, the official communiqué states 
that ‘‘the Peace Conference reported that a request had been re- 
ceived to increase the representation of the minor Powers by includ- 
ing representatives nominated by Roumania, Czecho-Slovakia, Portu- 
gal and Poland, and that it had been decided to leave the question 
to the decision of the Commission. It has unanimously decided to 
include these representatives.’’ The question was similarly brought 
before the Commission on the League of Nations at its meeting on 
February 6th and discussed. At the meeting on the following day, 
the official communiqué states that it was unanimously agreed that 
the representatives of Czecho-Slovakia, Greece, Poland, and Roumania 
should be associated with the Commission. The additions to these 
Commissions gave them a total membership of nineteen, ten repre- 
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senting the five Great Powers, and nine, or a bare minority, repre- 
senting the smaller Powers. 

While the full meetings of the delegates of all the Powers repre- 
sented are commonly referred to as the Conference, the business 
transacted at them is of relative unimportance, and only four plenary 
sessions were held from the opening of the Preliminary Conference 
on January 18th until the meeting of the actual Peace Conference 
with the enemy delegates on May 7th, the fourth anniversary of the 
sinking of the Lusitania. Their principal function, after the election 
of the Bureau selected by the Great Powers, is to receive reports from 
the Commissions and go through the formality of ratifying them. 

The real working body of the Conference is made up of the rep- 
resentatives of the five Great Powers which, under the regulations, 
are alone entitled to attend all the sessions of the Conference. Their 
meetings, therefore, are just as much sessions of the Peace Confer- 
ence as the plenary sessions of all the delegates, and they apparently 
do not regard their actions as subject to review or confirmation by 
the larger body, for none of their decisions are submitted to the full 
body for consideration or action. Only the work of the Commissions 
authorized by resolutions of all the delegates is submitted to the 
plenary sessions. 

The representatives of the Great Powers held a number of meet- 
ings during the week preceding the formal opening of the Conference, 
at which they decided upon the countries which would be admitted 
to the Conference, the number of representatives to be allowed to 
each, the Bureau to be organized to carry on the administrative work 
of the Conference, and the rules of the Conference itself. Their de- 
cisions on these matters were submitted to the full Conference for 
its guidance, not for its approval. 

These meetings of the representatives of the Great Powers are 
commonly deseribed in the official communiqués as ‘‘meetings of the 
President of the United States, the Prime Ministers and Foreign Min- 
isters of the Allied and Associated Powers and the Japanese repre- 
sentatives.’’ Ordinarily two representatives from each Power were 
in attendance and they became popularly known as ‘‘The Council of 
Ten.’’ Later this number was seemingly regarded as too large for 








176 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the expeditious transaction of business, and the representation was 
cut in half, thus leading to the popular designation of ‘‘The Council 
of Five.’’ Then it was found unnecessary to have the representative 
of Japan in attendance except when Japanese interests were involved, 
and the number of representatives was reduced to four, and the body 
became popularly known as ‘‘The Council of Four.’’ But, while 
these popular appellations refer to the meetings of the representatives 
of the Great Powers as a council, the meetings are, nevertheless, as 
above stated, under the rules of the Conference, equally as valid and 
authoritative meetings of the Peace Conference as are the plenary 
sessions of the seventy delegates of all the Powers. In fact, the so- 
called Council of Great Powers is the only body of the Conference 
continuously in session. 

From the formal opening of the full Conference on January 18th 
until its third meeting on February 14th, with which this narrative 
ends, the representatives of the Great Powers met on twenty days, 
sometimes holding two sessions a day. The meetings were not open 
to the public and information concerning their transactions was sup- 
plied to the press in official communiqués averaging in length about 
two hundred words and containing a short summary of the persons 
present and the matters discussed. 

After the inaugural session, on January 18th, the representatives 
of the Great Powers first devoted their meetings to the consideration 
of the situation in Russia. On January 22d they approved the fol- 
lowing proposal of President Wilson upon that subject: 


The single object the representatives of the Associated Powers 
have had in mind in their discussions of the course they should pur- 
sue with regard to Russia has been to help the Russian people, not to 
hinder them, or to interfere in any manner with their right to settle 
their own affairs in their own way. They regard the Russian people 
as their friends, not their enemies, and are willing to help them in 
any way they are willing to be helped. It is clear to them that the 
troubles and distresses of the Russian people will steadily increase, 
hunger and privation of every kind become more and more acute, 
more and more widespread, and more and more impossible to re- 
lieve, unless order is restored, and normal conditions of labor, trade, 
and transportation once more created, and they are seeking some way 
in which to assist the Russian people to establish order. 
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They recognize the absolute right of the Russian people to direct 
their own affairs without dictation or direction of any kind from out- 
side. They do not wish to exploit, or make use of Russia in any way. 
They recognize the revolution without reservation and will in no way, 
and in no circumstances, aid or give countenance to any attempt 
at a counter-revolution. It is not their wish or purpose to favor or 
assist any one of the organized groups now contending for the leader- 
ship and guidance of Russia as against the others. Their sole and 
sincere purpose is to do what they can to bring Russia peace and an 
opportunity to find her way out of her present troubles. 

The Associated Powers are now engaged in the solemn and re- 
sponsible work of establishing the peace of Europe, and of the world, 
and they are keenly alive to the fact that Europe and the world can 
not be at peace if Russia is not. They recognize and accept it as their 
duty, therefore, to serve Russia in this great matter as generously, as 
unselfishly, as thoughtfully, and ungrudgingly as they would serve 
every other friend and ally. And they are ready to render this serv- 
ice in the way that is most acceptable to the Russian people. 

In this spirit and with this purpose, they have taken the follow- 
ing action: They invite every organized group that is now exercising 
or attempting to exercise political authority or military control any- 
where in Siberia, or within the boundaries of European Russia as 
they stood before the war just concluded (except in Finland), to send 
representatives, not exceeding three representatives for each group, 
to the Prince’s Islands, Sea of Marmora, where they will be met by 
representatives of the Associated Powers, provided in the meantime 
there is a truce of arms amongst the parties invited, and that all armed 
forces anywhere sent or directed against any people or territory out- 
side the boundaries of European Russia as they stood before the war, 
or against Finland, or against any people or territory whose autono- 
mous action is in contemplation in the fourteen articles upon which 
the present negotiations are based, shall be meanwhile withdrawn, 
and aggressive military action cease. These representatives are in- 
vited to confer with the representatives of the Associated Powers in 
the freest and frankest way, with a view to ascertaining the wishes 
of all sections of the Russian people, and bringing about, if possible, 
some understanding and agreement by which Russia may work out 
her own purposes and happy codperative relations be established be- 
tween her people and the other peoples of the world. 

A prompt reply to this invitation is requested. Every facility for 
the journey of the representatives, including transport across the 
Black Sea, will be given by the Allies, and all the parties concerned 
are expected to give the same facilities. The representatives will be 
expected at the place appointed by the fifteenth of February, 1919. 

The proposal will be sent to-night by wireless to the interested 
parties. 
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The political situation in Poland also received the early attention 
of the Great Powers. On January 22d, they decided to send to Po- 
land a commission composed of two delegates, one civil and the other 
military, of the United States, Great Britain, France and Italy. The 
following members were appointed: 


Commission on the Mission to Poland: 


United States of America: General Kernan, Dr. Lord. 
British Empire: Sir Esme Howard, General Carton de Wiar. 
France: M. Noulens, General Niessel. 

Italy: M. Montagne, General Romei. 


Territorial questions next received attention. On January 23d 
the Great Powers considered the procedure to be adopted with re- 
gard to these questions, but before taking them up they thought it 
necessary to deal with the unfortunate armed conflicts then being 
waged in different parts of Europe over disputed pieces of territory, 
the title to which the Conference hopes to define. They, therefore, 
on January 24th, issued the following communication to the conflict- 


ing parties, which it transmitted by wireless to all parts of the 
world: 


The governments now associated in conference to effect a lasting 
peace among the nations are deeply disturbed by the news which 
comes to them of the many instances in which armed force is being 
made use of, in many parts of Europe and the East, to gain posses- 
sion of territory, the rightful claim to which the Peace Conference 
is to be asked to determine. They deem it their duty to utter a solemn 
warning that possession gained by force will seriously prejudice the 
claims of those who use such means. It will create the presumption 
that those who employ foree doubt the justice and validity of their 
claim and purpose to substitute possession for proof of right and set 
up sovereignty by coercion rather than by racial or national prefer- 
ence and natural historical association. They thus put a cloud upon 
every evidence of title they may afterward allege and indicate their 
distrust of the Conference itself. Nothing but the most unfortunate 
results can ensue. If they expect justice, they must refrain from 
foree and place their claims in unclouded good faith in the hands of 
the Conference of Peace. 
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The disposition of the German colonies in the Far East, Africa 
and the Pacific occupied the meetings of the Great Powers on Janu- 
ary 24th, 27th, 28th and 30th, at which representatives of Canada, 
Australia, South Africa, New Zealand, China, Italy, Japan, France 
and Belgium were heard concerning the particular interests of their 
respective countries in the disposition of these colonies. The Powers 
also considered the application of the principles of the League of 
Nations in relation to the colonies. After the meeting on January 
30th, it was announced that satisfactory provisional arrangements had 
been reached for dealing with the German colonies and the occupied 
territory in Turkey-in-Asia. 

The Great Powers then passed to the consideration of the terri- 
torial questions in Continental Europe. 

On January 29th, the dispute between Poland and Czecho- 
Slovakia over the industrial district of Teschen was presented by the 
delegates of those two countries, and on January 31st it was decided 
to send an allied commission to Teschen to assure the peaceful ex- 
ploitation of the district pending the settlement of the question by 
the Conference. A modus vivendi was signed on February 3d by the 
representatives of Poland and Czetho-Slovakia, the President of the 
United States and the Prime Ministers of Great Britain, Italy and 
France. This document recognized the right of the Allied Commis- 
sion to supervise the exploitation of the district so as to avoid any 
conflict between the Czechs and Poles and to inquire into the basis 
upon which the Peace Conference may form its decision in definitively 
fixing the respective frontiers.° The Commission of Control was con- 
stituted as follows: 


Commission on Control for Teschen: 


United States of America: Mr. Marcus A. Coolidge. 

British Empire: Colonel Coulson. 

France: M. Grenard. 

Italy: M. Bitissi. 

The claims of Roumania and Serbia in the Banat of Temesvar 
were presented to the conference of the Great Powers on January 


® The text of the modus vivendi is printed herein, infra, p. 319. 
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31st. On February Ist a detailed statement of Roumanian claims was 
heard, and the following Commission appointed to examine them: 


Commission for the Study of Roumanian Territorial Claims: 


United States of America: Dr. Day, Dr. Seymour. 
British Empire: Sir Eyre Crowe, Mr. Leeper. 
France: M. Tardieu, M. Larouche. 

Italy: M. de Martino, M. Vannutelli. 


This Commission met on February 8th and elected as President 
M. Tardieu of France, and as Vice-President Signor de Martino of 
Italy. 

On February 4th, Greek territorial interests were presented and 
referred to an expert Committee composed of two representatives 
each of the United States, Great Britain, France and Italy, the Com- 
mittee being authorized to consult representatives of the peoples con- 
cerned. Its membership was as follows: 


Commission for the Study of Greek Territorial Claims: 


United States of America: Dr. Westermann, Dr. Day. 
British Empire: Sir Robert Borden, Sir Eyre Crowe. 
France: M. Jules Cambon, M. Gout. 

Italy: M. de Martino, Colonel Castoldi. 


This Commission met on February 12th and chose M. Jules Cam- 
bon, of France, as President, and Sir Robert Borden, of Canada, as 
Vice-President. 

On February 5th, the territorial claims of the Czecho-Slovak Re- 
public were considered and referred to a Commission composed of 
two representatives from France, Great Britain, Italy and the United 
States, to examine the technical aspects of the question. 

The situation of the Arabs was considered on February 6th and 
the claims of Belgium taken up on February 11th. 

Interspersed between its consideration of these various and com- 
plicated territorial claims, the conference of the Great Powers found 
time to consider other questions. On January 27th, it created two 
commissions, one on financial drafting and another on economic draft- 
ing, with instructions to submit a statement of the broad principles 
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involved in their specific fields. These commissions were composed as 
follows: 


Economic Drafting Commission: 


United States of America: Mr. Bernard Baruch. 
British Empire: Sir Hubert Llewellyn Smith. 
Italy: M. Crespi. 

France: M. Clementel. 

Japan: Mr. Fukai. 


Financial Drafting Commission: 

United States of America: Mr. Albert Strauss. 

British Empire: The Rt. Hon. E. 8. Montagu. 

France: M. H. Klotz. 

Italy: M. Salandra. 

Japan: Mr. Mori. 

The Economie Drafting Commission, after several meetings, sub- 
mitted a report suggesting agenda for a permanent economic com- 
mission. 

The Financial Drafting Commission met on February 13th, under 
the presidency of Signor Salandra, discussed various proposals that 
had been submitted and instructed the secretariat to combine them 
into one for study as a whole. 

On February 8th the conference of the Great Powers constituted 
a Supreme Economie Council to consist of not more than five repre- 
sentatives of each interested Government, to deal with questions of 
finance, food, blockade control, shipping and raw materials. The 
work of this council differs from that of the Financial and Economic 
Drafting Commissions in that the latter were created to deal with 
problems for future international agreement, while the former re- 
ports to the Supreme War Council on current matters during the 
period of the armistice. In conjunction with the military representa- 
tives of the Supreme War Council, the delegates of the Great Powers 
discussed from February 7th to 12th the terms of the extension of 
the armistice with Germany. 

The members of the five Commissions authorized by resolutions of 
the Conference at the plenary session of January 25th were ap- 
pointed during the succeeding week and started their labors. 
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The Commission on International Labor Legislation was composed 
of the following members: 


United States of America: Hon. E. N. Hurley, Mr. Samuel 


Gompers. 

British Empire: The Rt. Hon. G. N. Barnes, Sir Malcolm Dele- 
vigne. 

France: M. Colliard, M. Loucheur. 

Italy: Baron Mayor des Planches, M. Cabrini. 

Japan: Mr. Otchiai, Mr. Oka. 

Belgium: M. Vandervelde, M. Mahaim. 

Cuba: M. Bustamante. 

Poland: M. Jean Zoltowski. 

Czecho-Slovak Republic: M. Benes. 


It held its first meeting on Saturday, February Ist, and elected 
Mr. Samuel Gompers, of the United States, president. 

The Commission on Responsibility for the War and its Authoriza- 
tion was constituted as follows: 


United States of America: Hon. Robert Lansing, Mr. James Brown 


Scott. 
British Empire: The Rt. Hon. Sir Gordon Hewart, the Rt. Hon. 
W. F. Massey. 
France: M. Andre Tardieu, M. Larnaude. 
Italy: M. Scialoja, M. Raimondo. 
Japan: Mr. Adatci, Mr. H. Nagaoka. 
Belgium: M. Rolin-Jaecquemyns. 
Greece: M. Politis. 
Poland: M. Constantin Skirmunt. 
Roumania: M. S. Rosental. 
Serbia: M. Slobodan Yovanovitch. 


It held its initial meeting on February 3d. Honorable Robert 
Lansing, of the United States, was chosen president, and Sir Gordon 
Hewart, of Great Britain, and Senator Scialoja, of Italy, Vice-Presi- 
dents. Its work was divided among three sub-committees, two for 
the examination of questions of law involved in the subjects of re- 
sponsibility for the war and for war crimes, and one for the exami- 
nation of facts connected with the question of responsibility for vio- 
lations of the laws and customs of war. 
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The Commission on Reparation of Damages was made up of the 
following delegates: 


United States of America: Mr. Bernard M. Baruch, Mr. Norman 
H. Davis, Mr. Vance McCormick. 

British Empire: The Rt. Hon. W. M. Hughes, the Rt. Hon. the 
Lord Sumner, the Rt. Hon. the Lord Cunliffe. 

France: M. L. L. Klotz, M. Loucheur, M. Albert Lebrun. 

Italy: M. Salandra, M. d’Amelio, M. E. Chiesa. 

Japan: Mr. Mori, Mr. H. Nagaoka, Mr. Fukai. 

Belgium: M. Van den Heuvel, M. Despret. 

treece: M. Romanos, M. Michalalopoulos. 

Poland: M. Sigismond Chamiee, M. Casimir Olszowski. 

Roumania: M. Georges Danielopol, M. P. Zaharaide. 

Serbia: M. C. Stoyanovitech, M. Milosh Savtchitch. 


It met on February 5th under the presidency of M. Klotz, of 
France, exchanged views on the subject of the general principles on 
which the right of reparation should be based, and requested the 
several delegations to submit memoranda on this subject. These mem- 
oranda were submitted and examined on February 10th and several 


sub-committees appointed.. 
The Commission on the International Control of Ports, Waterways 
and Railways was composed of the following delegates: 


United States of America: Hon. Henry White, Hon. David Hun- 
ter Miller. 

British Empire: The Hon. A. L. Sifton, Sir Hubert Llewellyn 
Smith. 

France: M. Claveille, M. André Weiss. 

Italy: M. Crespi, M. de Martino. 

Japan: Mr. K. Matsui, Colonel Sato. 

Belgium: M. Paul Segers. 

China: Mr. Chengting Thomas Wang. 

Greece: M. L. Coromilas. 

Serbia: M. Trumbitch. 

Uruguay: M. Juan Carlos Blanco. 

And representatives of Roumania, Czecho-Slovakia, Portugal and 
Poland. 


It was organized on February 3d. Signor Crespi, of Italy, was 
elected chairman and Hon. A. L. Sifton, of Great Britain, vice- 
chairman. At the second meeting of this Commission, held on Febru- 
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ary 10th, it was decided to appoint two sub-committees, one consist- 
ing of nine members, five representing the Great Powers and four 
the minor Powers, to study questions relative to the application of 
the international régime of ports, waterways and railways; and the 
second consisting of ten members, five from the Great Powers and 
five from the minor Powers, to study the relevant general questions. 

The Commission on the League of Nations was made up of the 


following representatives: 


United States of America: President Wilson and Hon. Edward M. 


House. 
British Empire: The Rt. Hon. the Lord Robert Cecil, Lieutenant 


General the Rt. Hon. J. C. Smuts. 
France: M. Leon Bourgeois, M. Larnaude. 
Italy: M. Orlando, M. Scialoja. 

Japan: Baron Makino, Viscount Chinda. 
Belgium: M. Hymans. 

Brazil: M. Epitacio Pessoa. 

China: Mr. Wellington Koo. 

Portugal: M. Jayme Batalah Reis. 
Serbia: M. Vesnitch. 

Czecho-Slovak Republic: M. Kramarz. 
Greece: M. Venizelos. 

Poland: M. Dmowski. 

Roumania: M. Diamandy. 


President Wilson, on behalf of the United States, Lord Robert 
Cecil, on behalf of Great Britain, and M. Bourgeois, on behalf of 
France, held several informal meetings before this commission was 
formally organized. It held its first meeting on February 3d, under 
the chairmanship of President Wilson. A secretariat, selected from 
outside the membership of the commission, was appointed to draft 
the proces verbaux. It consisted of M. Clauzel, of France; Lord Eus- 
tace Percy, of Great Britain; Mr. Shepardson, of the United States, 
and Signor Ricci Busatti, of Italy. 

After the first meeting of the Commission, it worked constantly 
and industriously, with the object of completing its report for pres- 
entation to the Conference before President Wilson’s return to the 
United States on February 15th. In the eleven days which elapsed 
betweett February 3d and 13th, the Commission met ten times, many 
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of the meetings being held in the evenings and lasting until late im 
the night. When the first reading of the draft *® was completed it 
was put into the hands of a drafting committee, composed of M. 
Larnaude, Lord Robert Cecil, Mr. Venizelos and M. Vesnitch. The 
second and final reading was completed on Thursday, February 13th, 
when the Commission authorized President Wilson to report the 
draft to the plenary session of the Conference to be held the follow- 
ing day, February 14th. 

The third plenary session of the Conference met at three o’clock, 
on February 14th, for the purpose of receiving the report of the 
Commission on the League of Nations. The draft of the Covenant 
was read word for word by President Wilson, who interrupted his 
reading once or twice to explain his understanding of the meaning 
of certain phrases. After the reading of the document, President 
Wilson made a short address explaining the manner in which the 
Commission had worked and what it hoped would result from its re- 
port. He was followed by Lord Robert Cecil, of Great Britain, and 
Signor Orlando, of Italy, who expressed approval. M. Bourgeois, of 
France, next spoke and, while approving the document as reported, 
gave notice of two amendments which France refrained from press- 
ing but reserved the right to propose at the proper time, and he re- 


quested that these amendments be considered in connection with the 
printed document. In substance, France’s proposed amendments 
were, first, the organization of a system of armament inspection to 
ascertain if each nation is complying with the disarmament clauses 
of the Covenant; secondly, the creation of an international force, 


10 In the official communiqué of the meeting of the representatives of the Great 
Powers on the afternoon of January 22d, it is stated that the plenary session of 
the Conference on January 25th, would discuss the subject of the League of 
Nations upon the basis of the proposals made by Mr. Lloyd George. The proposal 
presented to the Conference on January 25th took the form of the resolution 
authorizing the appointment of the Commission on the League. The official 
communiqué of the first meeting of the Commission announced that “it was 
agreed that an accord in principle had been reached by the resolution previously 
passed by the Conference, and that discussion would proceed accordingly at the 
next meeting.” According to an unofficial report of the first meeting of the 
Commission, the draft plan for the League of Nations which they agreed to use 
as the basis of discussion was laid before the Commission by President Wilson. 





186 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


large enough to cope with any situation or crisis which may suddenly 
arise, until national armies could be assembled and sent. 

Baron Makino, of Japan, gave notice that when the time came 
for discussion, his country would have an amendment to propose, it 
being generally understood that he referred to the question of racial 


discrimination. 

Mr. Barnes, a second delegate of Great Britain to speak, upheld 
the argument of France for an international force. Other speakers 
were Mr. Venizelos, of Greece, Mr. Koo, of China, and the delegate 
from the Hedjaz, who approved the Covenant, and Premier Hughes, of 
Australia, who inquired when he would be allowed to discuss it, and 
was answered by Mr. Clemenceau that the Covenant would not be 
open for discussion until after it had been submitted to and discussed 


by the respective Governments. 
After the foregoing remarks the meeting was declared adjourned. 


The official text of the Covenant of the League of Nations as re- 
ported by President Wilson is printed in the Supplement hereto, 


page 128. 
Geo. A. Finca. 


ADDENDA 


Since the foregoing article was prepared the report of the Commission on the 
League of Nations has been made public, from which the following extract is 
quoted showing the proceedings upon the Covenant subsequent to the presentation 
of the draft to the Peace Conference on February 14, 1919: 


“The draft Covenant of the 14th February was made publie in order that 
discussion of its terms might be provoked. A great deal of constructive criticism 
followed upon its publication. Further suggestions resulted from hearings of 
representatives of thirteen neutral states before a Committee of the Commission 
on the 20th and 21st March. 

“These various recommendations were taken under advisement by the Com- 
mission which held meetings on the 22nd, 24th and 26th March and on the 
10th and 11th April. At the meeting of the 10th April a delegation representing 
the International Council of Women and the Suffragist Conference of the Allied 
countries and the United States were received by the Commission. 

“At the meetings of the 10th and 1lth April the Commission agreed defini- 
tively on the following text of the Covenant to be presented to the Conference: 
[The text referred to is printed in the Supplement hereto, p. 128.] 

“At the last meeting of the Commission the following resolution was adopted: 

“Resolved, that in the opinion of the Commission, the President of the Com- 
mission should be requested by the Conference to invite seven Powers, including 
two neutrals, to name representatives on a Committee 

“A, to prepare plans for the organization of the League, 

“B. to prepare plans for the establishment of the Seat of the League, 

“C, to prepare plans and the Agenda for the first meeting of the Assembly. 

“This Committee shall report both to the Council and to the Assembly.” 





RECONSTRUCTION AND INTERNATIONAL LAW 


THERE is a general disposition to assume that four years of dread- 
ful war have so altered men’s minds and characters and the under- 
pinnings of organized society, that the world will be quite a different 
place from that which our observations and our studies have made 
familiar. This belief does not altogether carry conviction to my 
mind. The civilized world was threatened with an evil domination 
and combined to defend itself. This instinct and combination for 
defense are as old as the Greek Republics. For a generation to 
come the world will see less movement because of the war’s exhaus- 
tion; it will have less money to spend and must economize; it will 
have higher taxes and therefore higher costs of production; here 
and there it will experience such change of governmental forms as 
should insure larger self-government. 

But such results of war do not imply a change in human or even 
in national character. Peoples will continue to have that degree 
of control over their own destinies which their own character ex- 
presses and demands. The slavish nature will continue to live under 
a despot, whether he be called ezar or head of a committee. The 
free spirit will continue to live under free institutions, because by 
self-knowledge and self-control he deserves them; and the title of 
the executive head of his state, whether king or president, is a matter 
of indifference. For realities and not forms are what count. Read- 
justment of existing principles to new conditions may be necessary, 
therefore, while reconstruction in the sense of the evolution of new 
principles and their application to a new world order, is unnec- 
essary and unlikely. 

It will be objected here that the French Revolution was a turning- 
point in the world’s life, and that the present situation is compar- 
able to that. I reply that it was not the upheaval in France that 
really counted, but the new philosophy which preceded the Revolu- 
tion and brought it on; moreover, that there is nothing of a similar 


nature at the present, except perhaps the German theory of state 
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morality, and that has been discredited. The distinction is between 
a political philosophy which succeeded and revolutionized the world, 
and a political philosophy which has failed and will disappear. 

Let us apply the doctrine that the old order has not fundamentally 
changed to the relations of states with one another. National ani- 
mosities and jealousies and rivalries will not disappear in the coming 
era. Progress does not imply throwing away the fruits of the past. 
War will not be done away with, but only be made more difficult. 
And the rules of war will not greatly change, but the violation of 
those rules will be straightway punished. This is the ideal to work 
toward, remembering that the Law of Nations, like other law, in 
fact more fully than other law, is a growth and not a creation. If 
a weakness appears, we strive to remedy it, we do not seek to replace 
the entire fabric. 

The principles of international law in time of peace are not so 
seriously controverted as to menace the world’s progress. By a series 
of conventions ratified by the more important states and gradually 
covering all the relations of states in time of peace, we may hope 
to build up a code of rules, clearer, more comprehensive, perhaps 
more just than that body of usage heretofore recognized. Much 
progress has already been made in this direction. 

It is the rules which govern the relations of states in time of war 
which are troublesome. In war there are three separate sets of in- 
terests involved, those of the two belligerent parties and of the neu- 
tral world. 

Each of these three possesses rights and owes duties which are of 
very vital importance. Each accordingly will strain every nerve so 
to interpret any mooted question as to favor its own interest. Now 
in most wars the belligerents and neutrals have to give and take. 
There is such balance between them that neither can enforce his own 
view without concession. Hence it is accurate to say that the great 
body of law relating to war has grown slowly out of century-long 
discussions and compromises between belligerent and neutral. 

We are just emerging from a war where two features, quite at 
variance with this growth process, confront us. For one thing, the 
neutral influence has been relatively so weak that it could not main- 
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tain its rights. For another, we have had to deal with a belligerent 
who has recognized as binding no rules or obligations which he 
deemed disadvantageous to his arms. His breach of the law, on the 
admitted principle of retaliation, has led at times to the same breach 
by his enemy. From this double attack upon the laws of war as 
accepted prior to 1914, chaos has resulted. What we want, there- 
fore, is to get back to an earlier and better status and to devise 
some expedient for the future, which shall make the violation of its 
laws less likely, because more certainly and immediately punished. 

My conception, then, of reconstruction and international law, is 
of the old system of law with new teeth, so that somehow some time 
a calculated breach, by individual or by state, will find a penalty. 
In order to understand the serious nature and extent of the problem, 
at this point I desire to catalogue and to classify the violations of 
law and the variations from accepted usage which this war has 
witnessed. 

And first as to war on land. The war began with the unprovoked 
invasion of Belgium. There were two approaches to France, one 
across a common frontier, the other over neutral territory. The one 
was carefully guarded and fortified; the other fairly open to attack. 
The one to the south was broken by the Vosges Mountains, was shorter 
than the Belgian front and less suited to the wide sweeping advance 
of a huge modern army. The route through Belgium, on the other 
hand, was level and well supplied with rail and highway communi- 
eation. It was preferred by the great German staff on the score of 
military convenience. Now to attack a friendly state with which 
one has no quarrel, simply because it is convenient to do so, is the 
unpardonable sin, the sin against the Holy Ghost. That Germany 
was itself one of the guarantors of Belgian neutralization, intensified 
a crime, it did not originate it. 

The general principles which cover the rights of neutrals are laid 
down in one of the Hague Conventions, V, 1907. Articles 1, 2 and 
10 read as follows: 


Art. 1. The territory of neutral Powers is inviolable. 
__Art. 2. Belligerents are forbidden to move troops or convoys of 
either mu iitions of war or supplies across the territory of a neutral 
Power. 
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Art. 10. The fact of a neutral Power resisting, even by force, 
attempts to violate its neutrality can not be regarded as a hostile act. 


This convention was ratified by Germany, November 27, 1909. It 
merely stated with precision a rule which was perfectly well estab- 
lished and long operative. There can be, therefore, no shadow of 
doubt that Germany’s crossing of Belgium to get at France was a 
breach of international law and of treaty. If the resistance of Bel- 
gium to invasion can not be regarded as a hostile act, as the article 
just quoted declares, then no state of war resulted and the German 
army was not entitled to consider Belgium an enemy state, and its 
territory occupied, with the rights which occupation gives the in- 
vader. This, however, is rather a matter for curious speculation 
than of practical importance, for when the whole country was over- 
run and local sovereignty crushed, the will of the German occupants 
was alone in a position to be enforceable. 

Generally speaking, the principle which governs occupation is 
that occupied territory is governed by martial law in terms of the 
local law, that is, by the will of the commander working through 
local officials as far as possible, over country which by the actual 
constant presence of invading troops is not under the control of the 
legitimate sovereign. The 1907 Convention IV respecting the laws 
and customs of war on land, ratified by Germany, November 27, 
1909, recognizes this principle, and even goes beyond it, in declaring 
that ‘‘the high contracting parties clearly do not intend that unfore- 
seen cases should, in the absence of a written undertaking, be left 
to the arbitrary judgment of military commanders.’’ With this 
proviso, the Convention lays down rules which I have space only to 
summarize, in the most essential particulars. 

The inhabitants of an occupied territory shall be considered 
combatants if they carry arms openly and respect the laws of war, 
even if they have not had time to organize as militia. 

Prisoners of war may be set to work if the work is not excessive 
and does not relate to the operations of war. They shall be clothed 
and fed as well as the troops of the captor. All their personal be- 
longings remain their property. 
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It is prohibited to employ poison; to refuse quarter; to employ 
means of destruction calculated to cause unnecessary suffering—ex- 
plosive bullets, for instance; to make improper use of a flag of truce 
or the badges of the Geneva Convention ; to destroy enemy’s property, 
unless imperatively demanded by the necessities of war; to attack 
or bombard by whatever means, towns, villages, dwellings, or build- 
ings which are undefended; to pillage, even when a place is taken 
by assault; to use projectiles the sole object of which is the diffusion 
of asphyxiating or deleterious gases; to use bullets which expand or 
flatten easily in the human body; to foree information from the 
inhabitants of oecupied territory.. 

I add two significant articles verbatim: 

Art. 46. Family honor and rights, the lives of persons, and 
private property, as well as religious convictions and practice, must 
be respected. Private property can not be confiscated. 

Art. 50. No general penalty, pecuniary or otherwise, shall be 
inflicted upon the population on account of the acts of individuals 
for which they can not be regarded as jointly and severally respon- 
sible. 


And finally comes Art. 56: 


The property of municipalities, that of institutions dedicated to 
religion, charity and education, the arts and sciences, even when 
State property, shall be treated as private property. 

All seizure of, destruction or wilful damage done to institutions 
of this character, historic monuments, works of art and science, is 
forbidden, and should be made the subject of legal proceedings. 

As to the use of expanding bullets, there is no convincing and 
overwhelming evidence of it on the part of either belligerent. Our 
own country did not sign that agreement and therefore can not 
claim protection under it. Probably soldiers in every army occa- 
sionally whittle their cartridge tips and make them soft-nosed. 

But barring this prohibition, every other rule which has been 
cited, according to a mass of evidence which has been gathered, has 
been violated by the German Army apparently with the connivance 
or at the order of its high officers. Except in retaliation, there is 
no proof of the breach of these rules by the Entente Powers. 

And then as to war on the sea. 
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The very first act of naval war in the contest was the laying of 
floating contact mines in the high seas by the Germans, presently 
imitated by the Entente Powers. The Hague Convention VIII, 1907, 
thus legislates in this matter: 

It is forbidden ‘‘to lay unanchored automatic contact mines, ex- 
cept when they are so constructed as to become harmless one hour at 
most after the person who laid them ceases to control them ;’’ ‘‘to lay 
anchored automatic contact mines which do not become harmless as 
soon as they have broken loose from their moorings;’’ ‘‘to lay auto- 
matic contact mines off the coast and ports of the enemy, with the 
sole object of intercepting commercial shipping.’’ 

Germany signed the Convention, subject to a reservation of this 
last provision. But from August 7th she relied largely upon mines 
of the two earlier classes to keep the British fleet in check, without 
observing the rule as to such construction as made them innocuous 
when unwatched or drifting. This was the entering wedge of the 
mined area or war zone practice, which grew to great proportions in 
the hands of both belligerents in the course of the war. The laying 
of mines in the high seas area is not alone a violation of the conven- 
tion just cited; it is also an exercise of sovereign control over waters 
outside those territorially owned, which violates neutral rights. The 
United States Government, the strongest neutral then existing, natu- 
rally protested against British as well as German action, not accept- 
ing the theory that retaliation in kind at the cost of the neutral could 
be justified. This is perhaps the only limitation of ‘‘the freedom of 
the seas’’ which this war has shown to be clearly open to criticism. 

To make this clear it may be well at this point in the narrative 
to group together the other complaints which our government while 
neutral pressed against the Entente Powers. They relate to blockade, 
to methods of search, to the enlargement of the contraband list, to 
extraction of enemy persons from neutral ships on the high seas, and 
to a limitation of trade with other neutrals or rationing. When we 
became belligerents we shared in applying the last named restriction. 
It was a novel and unpleasant though perhaps unavoidable feature 
of the war. 

Our criticism of the British blockade of German ports was two- 
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fold: first, that on account of the submarine menace it was con- 
ducted so far from the German coast as to bring its legality in 
question ; second, that it was not applied to the trade between Sweden 
and Germany’s Baltic ports and was therefore discriminatory, 
whereas the first essential of a legal blockade is that it must affect 
all neutrals alike. 

As to contraband, there was constant enlargement of the list, 
there was constant shifting of commodities from the class of what 
is only occasionally or exceptionally contraband to that which is 
absolute. Owing to the growth of scientific adjuncts to modern war, 
there is scarcely an article or substance which may not have relation to 
it. Contraband is not covered by any Hague Convention; moreover, 
the Declaration of London, which attempted to lay down the rules 
of naval war, was not ratified by Parliament and was, therefore, in 
this war not in effect. One must resort to the naval prize codes of 
the various states to learn its definition. Thus the German Prize 
Code in force in 1915, Arts. 22 and 24, declares that “to the list of 
absolute and of conditional contraband must be added such other 
articles and materials as have been expressly declared” to belong in 
these classes by the German Empire. The British Admiralty went 
on the same principle. Though exasperating this enlargement of the 
contraband list from time to time is not unfair, because new methods 
or substances come into use. Thus, rubber was placed as late as 
1909 amongst commodities which could not be called contraband in 
the abortive Declaration of London, and by 1914 on truck, ambulance 
and airplane wheels it had become of first rate importance in war. 

There were a few cases of the removal of German reservists and 
other subjects from neutral ships on the high seas, the offense which 
in the Trent affair during our Civil War led so nearly to a break 
with England. This practice was so clearly illegal, however, that it 
was not persisted in and in most cases the captives were surrendered. 

The British right to search we did not question, but the delays 
incident to this were complained of, often including the landing and 
investigation of the entire cargo on mere suspicion. So likewise was 
the assumption that much of our trade with Holland and with Sweden 
and Norway was really with Germany, on the theory of the con- 
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tinuous voyage. To avoid this suspicion, Holland devised a system 
by which all imports were billed to a single agency which guaranteed 
non-exportation. And yet the home-grown equivalent of the importa- 
tion might be exported, and trouble resulted. Switzerland and Hol- 
land were dependent very largely upon Germany for coal, and Ger- 
many drove a hard bargain, compelling foodstuffs in exchange. Then, 
as all supplies the world over grew scarce, the Entente demanded its 
share of any exportable food. And, finally, when the United States 
entered the war, it supplied the needs of its partners before it fed 
the neutral, and had only a meager allowance for the latter, thus 
between two millstones. 

The various causes of complaint which have been mentioned led 
to animated diplomatic interchanges, too long deferred by Mr. Bryan, 
but pushed with skill by Mr. Lansing. They might easily have grown 
into a serious situation. For when the British authorities said, if you 
think yourselves wronged, appeal to our courts, we replied, ‘‘ Your 
courts are bound by Orders in Council and are not free therefore to 
do exact justice. You are governed by military necessity at sea just 
as fully as the Germans are on'‘land.’’ Then the air was cleared by 
the judgment of the British court in the Zamora case, the Judicial 
Committee of the Privy Council, the highest court having jurisdic- 
tion in Admiralty. This is a matter of such importance as to warrant 
a moment’s notice, for it showed the real gulf existing between Ger- 
man and British standards of justice. 

The Zamora was a Swedish vessel loaded with copper which, 
under the circumstances, was contraband. But instead of trying the 
ease and condemning the cargo, the authorities, acting under an 
Order in Council, which represents naval necessity, requisitioned it. 
Thus there came about a conflict between international law and an 
executive order. As to this the court declared repeatedly in no un- 
certain voice that international law was paramount. 


The idea that the King in Council, or indeed any branch of the 
Executive, had power to prescribe or alter the law to be administered 
by courts of law in this country was not in harmony with the prin- 
ciples of our Constitution. 

A prize court must of course deal judicially with all questions 
which come before it for determination, and it would be impossible 
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for it to act judicially if it were bound to take its orders from one 
of the parties to the proceedings. 

If the court is to decide judicially in aecordance with what it 
conceives to be the law of nations, it can not, even in doubtful cases, 
take its directions from the Crown, which is a party to the proceed- 
ings. It must itself determine what the law is according to the best 
of its ability, and its view, with whatever hesitation it be arrived at, 
must prevail over any executive order. Only in this way can it 
fulfill its fune*tion as a prize court, and justify the confidence which 
other nations have hitherto placed in its decisions. 


It will be noticed that none of the British acts of which our 
government complained affected the life or limb of any American 
citizen; property alone was involved, owing to what we held to be a 
mistaken idea of a belligerent’s rights as against neutral trade. Far 
otherwise was it with German methods at sea. Except for occasional 
forays, her surface fleet was kept behind barriers. Her raiders and 
Pacific squadron in time were wiped out. There remained only her 
under-water boats to blockade, to search for contraband, to prey upon 
enemy’s commerce and repress the neutral. 

The U-boat is flimsily built, of small stowage capacity, and neces- 
sarily handicapped in doing cruiser work. Consequently, it has 
claimed a preferential position, enjoying all the rights of a cruiser 
without its obligations. This the neutral has denied. If it is used 
for blockade, such blockade must be made effective by the continuous 
presence of sufficient ships to make access to the ports or coasts 
blockaded extremely difficult. This was never the case. The occa- 
sional appearance of a submarine, coupled with dire threats of sink- 
ing if neutral ships resort to certain specified areas, does not con- 
stitute a valid blockade. 

So with contraband. Visitation, search, seizure, safe disposal of 
the personnel, this orderly sequence of events must precede con- 
demnation by a court. In only a few cases before this war have 
neutral ships carrying contraband been destroyed. 

Destruction of the enemy’s merchantmen for want of ports open to 
prizes is a harsh but legitimate penalty, always subject, however, to 
such disposition of passengers and crew as humanity demands. Other- 


wise the act of sinking is murder. That happened in the case of the 
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Lusitania. But the German sinking without warning of numberless 
neutral ships was infinitely worse. For in such case to murder is 
added the illegal destruction of neutral property without that search 
which is essential to discover nationality, destination and loading. 

When this issue was fairly joined with the United States there 
could be but one outcome. A state which permits its subjects to be 
murdered and their property destroyed without armed protection, 
fails to perform its duty as a state and is no longer entitled to the 
allegiance of its citizens. Thus war was inevitable. Whatever ideal- 
istic motives may have also had weight, the war was fundamentally 
one of self-defense. 

This, then, is an outline of the many serious violations of the rules 
of war by land and by sea, perpetrated largely by one of the bellig- 
erents, which have marked the last four years, and the reconstruction 
of international law involves the plain question, how a repetition of 
these war crimes can be forever prevented. The answer I think is 
twofold, by the prevention of war itself and by the punishment of 
the crimes. 

Two movements have gone on side by side for as many genera- 
tions, for the abolition of war and the humanization of war. They 
assume that offenses will come, and then try either to find a workable 
substitute for war as a means of settlement, or, if resort must be 
had to war, try to minimize its evils by stringent rules laying down 
how non-combatants and their property shall be treated, how com- 
batants must treat one another and what precisely are the rights and 
duties of the outsider, the neutral nations. 

The punishment of war crimes is necessary for the humanization 
of war, because this latter depends upon laws, and laws must be 
enforced under penalty. These crimes are against the person and 
against property; the party answerable for them may be a govern- 
ment or an individual. When a state is guilty, as for instance our 
own country would be if by act of Congress unjust war should be 
levied, the only penalty possible is a pecuniary one, an indemnity. 
Practically, an indemnity can be levied and collected only as the 
result of successful war. And it is difficult to determine the justice 
of a war to assess the guilt of a whole country, except on the evi- 
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dence of historical investigation. We, therefore, have the illogical, 
the painful, fact to face, that only the loser pays an indemnity, 
whether he be in the right or in the wrong. The individual can be 
held responsible more easily, yet even in his case the tendency will 
be to punish losers only. Hence the ideal system must place both 
trial and punishment in neutral hands. 

There is another way of checking war crimes, namely, by re- 
taliation, by treating your enemy as he treats you. This is not by 
way of revenge, but is what Professor Lieber calls ‘‘ protective retri- 
bution.’’ One violation of law is punished by the commission of an- 
other. Thus the poison gas weapon of the Germans in the recent 
war was met by gas more poisonous still. Denial of quarter is pun- 
ished by the refusal of quarter in turn. If the war criminal is cap- 
tured, of course he bears the penalty in his own person. But if he 
is not in his enemy’s power, that enemy under the principle of 
retaliation may punish any one whom he has captured. This is not 
a satisfactory method of penalizing crime, though it is legal and 
better than nothing. 

I would suggest that war crimes are against the person and against 
property; that the penalty might be similarly a pecuniary one or a 
personal one; that its nature and degree follow the usage of the 
country of the defendant, and that if possible a system be worked 
out whereby investigation of alleged crimes may be speedy, and 
certain punishment be visited upon conviction. Such a plan is not 
a novelty. Certain writers have advocated it, and the Carnegie Com- 
mission argues its necessity in that terrible catalogue of war crimes 
which it lists in its report on the atrocities of the Balkan Wars. If 
no such plan can be made operative, and if in subsequent wars the 
same disregard of the rules should be evident as in this war, then 
the laws of war are no better than a dead letter. But I look for a 
commission to investigate and punish German war crimes, as one 
outeome of the Peace Conference. 

The other movement, for the substitution of some kind of judicial 
procedure for war as a means of settling differences between states, 
has been the dream of the ages. A vast literature has grown up 
concerning it. Societies exist to further it. And real progress has 
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been made through the special arbitration of hundreds of interna- 
tional disputes, by courts chosen ad hoc. Few of these disputes, 
however, would have resulted in war, even if not thus settled, be- 
cause they were relatively unimportant. What is wanted is a sub- 
stitute for war, not a mere substitute for diplomacy, which most arbi- 
tration is. Nevertheless, there is a judicial quality in arbitration 
which is not sufficiently recognized by the advocates of a world court 
which shall have jurisdiction over all questions. Thus, the award of 
the King of the Netherlands in 1831 in the Northeastern boundary 
dispute with Great Britain, was really a suggestion of compromise, 
not a decision on facts and questions submitted. It was, therefore, 
rejected by both parties to the treaty of submission. 

When two states agree to arbitrate a particular dispute, it is the 
presumption that they contemplate losing as well as winning the 
ease, and that they prefer to lose it rather than to use force. But 
in all the proposals of a general arbitral system prior to the last 
century, except Kant’s, whether called Court or Congress or League, 
the judgment given was to be executed, if necessary, by force. It is 
just in this particular that the two systems differ radically. And 
therefore in studying any new proposal which aims at the replace- 
ment of war by some substitute for it, one must always inquire what 
are the means of enforcing a verdiet. If they exist, there may result 
war to prevent war; but this risk must be run. Fundamentally this 
is the justification of war, that it is the attempt to execute a judg- 
ment though that judgment is self-pronounced. When the judgment 
is pronounced by some extra-national court or league, the power to 
execute must still be provided. Otherwise the system is a failure, 
and the court an object of contempt. 

In an orderly, well-policed cammunity, law is enforceable be- 
cause the agents of the law are organized and armed. The opponents 
of law and order are unorganized and usually forbidden to carry 
arms. Must it not be the same if a number of states pool their forces 
for the sake of international order; military power must be sur- 
rendered by the individual state and concentrated in the hands of 
the league. Is it too much to say that the first essential of success, 
if a league of states attempts to judge and to police international 
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society, is that the military power in its hands shall be relatively 
predominant? This means that the members may retain only force 
enough for domestic control; that they surrender their great stand- 
ing armies and their systems of universal conscription, their fortresses 
and their arsenals, so that if a member state does resort to war, its 
preparations shall take a year or more. Disarmament, delay in 
ability to strike, centralized power, and the consciousness of the 
solidarity of the many states in league against the one independent, 
these seem to me to be the prerequisites to a workable scheme of 
combination against war. Here it may be noted that if a state sur- 
renders its system of universal service, the officer class automatically 
is forced into civil life, with a consequent change of ideals; more- 
over, that the great munition factories beat their swords into plow- 
shares; and lastly that war, though not impossible, is certainly made 
more difficult. If we would be honest, perhaps this final conclusion 
is all that we have a right to expect. ' 

But besides the military power of execution lodged in the hands 
of a league, it must have economic pressure at its command also. If 
one contemplates an international boycott loyally carried out it is a 
tremendous weapon. Ships are refused entrance to all ports; all 
traffic is cut off; raw materials are denied; there are neither mails 
nor cables nor personal intercourse; as by a stroke, the national body 
is paralyzed. 

Perhaps too much stress has been laid upon the ability of a league, 
aspiring to substitute law for force, nevertheless to have force at its 
command. President Wilson, as the apostle of such a league, has 
suggested the value of friendship as its foundation. But a political 
society is a very peculiar thing. It is compounded of racial and 
historical prejudices, of trade rivalries, of lingual and geographical 
limitations, of anything but friendships. Friendship is hardly a 
status in itself; it grows rather out of other factors, like trade which 
is mutually profitable, like political interests which are identical. 
Is it better to preach a gospel of perfection, or to found your system 
on things as they are? 

To understand the proposed League Constitution we must begin 
with Mr. Wilson’s fourteenth point, because the armistice is based 
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upon his program and peace is patterned after the armistice: ‘‘A 
general association of nations must be formed, under specific cove- 
nants, for the purpose of affording mutual guarantees of political 
independence and territorial integrity in great and small states alike.’’ 
And his number four demands, ‘‘ Adequate guarantees given and 
taken that national armaments will be reduced to the lowest point 
consistent with domestic safety.’’ 

This is disarmament, which is good, coupled with a league for the 
preservation of the status quo, which is not so good. The object of a 
league was amplified in Mr. Wilson’s Fourth of July address, to 
‘‘eheck every invasion of right and serve to make peace and justice 
more secure by affording a definite tribunal of opinion to which all 
must submit and by which every international readjustment, that can 
not be amicably agreed upon by the peoples directly concerned, shall 
be sanctioned.’’ This rather vaguely implies territorial changes in 
states, if sanctioned by the league, and removes the reproach that 
the war will result in a world stabilized but hidebound. 

On September 27, 1918, came further enlightenment: The league 
must be part of the peace settlement. It is necessary to guarantee 
the peace. It must involve impartial justice; must consult a com- 
mon interest; must exclude selfish economic combinations; must also 
exclude special alliances and economic rivalries and hostilities. Pass- 
ing by the futility of this last phrase (for states without economic 
rivalry are states that are dead), it is noteworthy that nowhere does 
Mr. Wilson’s league program call for the settlement of disputes by 
any judicial process. 

In a similar strain, the day the armistice was signed, Lloyd George 
said: ‘‘A large number of small nations have been reborn in Europe, 
and these will require a League of Nations to protect them against 
the covetousness of ambitious and grasping neighbors.’’ But on the 
5th of January he had gone beyond this purely political conception 
of a League, saying, ‘‘A great attempt must be made to establish by 
some international organization an alternative to war as a means 
of settling international disputes.’’ 

This was also in Lord Curzon’s mind, June 26, 1918: ‘‘We must 
try to get some alliance or confederation or conference to which these 
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states shall belong, no state in which shall be at liberty to go to war 
without reference to arbitration, or to a conference of the League, 
in the first place.’’ 

Lord Robert Cecil goes very much farther, urging that a League 
was essential to the relief of starving peoples, to the regulation of 
railways, posts and wires. He laid upon it also ‘‘public health and 
the protection of women and juveniles in industry’’ and the guidance 
of backward peoples. 

A year earlier the French Chamber of Deputies resolved that 
victory must bring ‘‘durable guarantees for peace and independence 
for peoples, great and small, in a League of Nations such as has 
already been foreshadowed.”’ 

And there are many contemporary expressions of approval of the 
League principle, but equally vague as to what the details shall be. 

The program of Mr. Taft’s League to Enforce Peace, however, is 
not vague; it is quite specific in advocating the tribunal idea, in back- 
ing it with force, so as to insure delay at least, and in promoting 
world progress as well as world peace. 

These various programs show the extremes of opinion which the 
League discussion has brought out. They also convince one that 
some kind of a League is really probable. It is now or never. It is 
the psychological moment. But is it to be chiefly machinery for the 
education and protection of the new states which the peace may 
create; or may there be coupled with this a kind of international 
uplift movement! 

The first is wise, provided it does not copy the Holy Alliance. 
That league in 1815, in the name of Christianity, to perpetuate re- 
ligion, peace and justice, tried to stabilize European political society 
in the interest of absolutism; it even planned to extend its influence 
to this continent. This League must not similarly, in the name of 
peace and justice, try to stabilize the world in the interest of democ- 
racy. It would be an identical blunder. For when, to use the preva- 
lent phrase, self-determination of a people has formed a state, that 
state is endowed with sovereignty and independence and, like maturer 
states, has the right to be let alone. Its future must be determined 
by itself, not by others. 
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As for the second ideal, a socialized international society of states 

built up on a basis of altruism rather than on reciprocal benefits— 
it is built upon the sand. A proposal that all war debts on the 
victors’ side shall be pooled and then redistributed on the basis of 
population or national wealth, has been seriously made and is a 
valuable commentary on the new gospel. Moreover, it is practical 
polities today, to emphasize nationalism as against internationalism. 
Nationalism is the consciousness of race and desire of sovereignty ; 
we see it in its finest expression in Bohemia. Internationalism, on 
the other hand, exalts social welfare and class interest above the 
race and the state. That way lies Bolshevism. The one is antidote to 
the other. 

At the other extreme is a League which shall offer a reasonable 
way of keeping the peace between states by providing a tribunal for 
judging their differences, with fair assurance that the award can be 
executed; by setting up a system of conciliation in disputes which 
are not justiciable; by a self-denying renunciation of war between 
the members; by making delay certain and settlement probable after 
an issue is joined. But it does not absorb the sovereignty of in- 
dividual states; they retain their sovereignty. It does not attempt 
to govern the world, but to make the world more peaceable. 

Of these two ideals, my own judgment, or perhaps it is prejudice, 
inclines to the less ambitious program just indicated. It places re- 
sponsibility for conduct where it belongs, within the state, and not 
in a league outside it. Its working would be easier, its breakdown less 
dangerous. But perhaps the outcome may be somewhere between 
the two extremes, stressing for the moment the need of enforcing 
the terms of peace and of giving a fair start to the backward peoples 
which have just achieved statehood. 

And here it may not be amiss to place together the desirable 
features of a rational International League, in accord with the prin- 
ciples above advanced, but somewhat more specifically. 

Its members retain their sovereignty, each one, but by treaty 
for an experimental period, confer certain powers upon a central 
body. 

These powers are partly administrative. partly judicial, but not 
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legislative. Legislation should require further treaty cooperation in 
each new proposal. 

The administrative powers are to be used, first, to protect newly 
formed states; second, to enforce other conclusions of the Peace 
Treaties, such as disarmament; third, to carry out decisions of the 
League. 

Its judicial powers are to conciliate or judge disputes between 
members and more widely to substitute law for force in international 
relations, so far as possible. 

Disarmament must reduce the strength of the individual mem- 
bers and thereby relatively increase the strength of the central body, 
i.e., the sum of the military units put at its disposal. 

The League must also have the power of boycotting as one of its 
weapons, but otherwise is not an economic union. 

Its field is political; it relegates social problems to the member 
states. For instance, women’s and children’s labor in Japan or 
Brazil, seamen’s wages in India and the United States, can not be 
regulated from a League capital without disaster. 

It is a loose union for the prevention of war; with no ulterior 
aims beyond this; a limited but a safe conception. 

This was written before the first draft of the League Constitu- 
tion was given out at Paris, and even yet the last word has not been 
said. Judging it in the light of the principles tentatively set forth 
above, it would seem to have avoided much that would be dangerous 
and to embody much that is hopeful and valuable. Its members 
retain their sovereignty. Much stress is laid upon disarmament and 
the control of private munition factories. Defense against external 
aggression is contemplated, but the right of a state to change its 
own condition is not questioned. As between members of the League, 
disputes are to be submitted either to arbitration or to inquiry by the 
Executive Council before resort to war; this implies a certain delay. 
Such submission to arbitration is voluntary, however, while the re- 
sort to inquiry at the hands of the Council is obligatory, an inter- 
national league boycott being the penalty for non-compliance. The 
Council may also use force. These provisions are obscure and need 
rephrasing. 
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If the dispute is between a League member and an outside state, 
such state is forthwith to be asked to join the League for the purpose 
of settling the difference, but whether it does so or refuses, the 
Executive Council may use its judgment in trying to keep the peace, 
acting in accordance with League principles. This is vague and 
unsatisfactory. 

Then there is a novelty in placing German colonies and backward 
states under the protection of advanced powers which are called 
Mandatories. The only provision for social welfare is in Article 
XX. ‘‘The high contracting parties will endeavor to secure and main- 
tain fair and humane conditions of labor for men, women and chil- 
dren, both in their own countries and in all countries to which their 
commercial and industrial relations extend; and to that end agree 
to establish as part of the organization of the League a permanent 
bureau of labor.’’ This does not call for uniformity of conditions, 
and is probably both meaningless and harmless. 

Of course, it is too early to criticize textually. Nor has reference 
been made to other subjects treated in the Constitution, but which 
are not germane to the special purpose of this paper. In general, it 
seems to the writer that the effectiveness of the League machinery 
for checking war depends upon the impression of solidarity which 
the League produces, and that this solidarity will depend too 
largely upon the make-up of the Executive Council. But read in 
connection with the disarmament stipulations, the judicial provisions 
should be reasonably, perhaps absolutely, workable. 

These, then, are the two principal changes which international 
law should find impressed upon its system as a result of the great 
war, a league of states which retain their sovereignty but agree to get 
the judgment of the whole body in some way before resorting to war; 
a method of investigation and punishment which would make the 
violation of the laws of war highly dangerous. 

There are now two or three other particulars in which the old 
law of nations may have new light cast upon it as a result, or by- 
product, of the war. If a tribunal, under whatever auspices it comes 
into being, adjudges international causes, it will need a code of law, 
and it will also tend to build one up. The code with which it will 
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set out is one of usage supplemented by treaty compact. It may 
lack precision, but is workable nevertheless. In time the demand for 
a Code of International Law will create one, not as a whole, but in 
parts—diplomatic intercourse, for instance, or maritime jurisdiction, 
or the laws of war on sea. Meanwhile, the court itself by dint of 
judicial decisions will.add to and clarify the law which it administers. 
This double process of growth is a better, more reasonable, form of 
code-building than codification covering the whole field and jeopardiz- 
ing its results by attacking in one engagement all the burning ques- 
tions. This method of growth through the arbitral decisions of the 
last half century, has already been marked. Thus jurisdiction over 
seals’ swimming free in the high seas has been denied to the country 
of their origin. The Alabama arbitration enlarged neutral duty and 
defined due diligence in its performance. Light was thrown upon 
the question of how territorial waters shall be measured, in the 
Alaska and Newfoundland cases. It is not necessary to multiply 
examples. 

Another question which the events of the war have brought into 
prominence and which the future law might possibly take cognizance 
of, relates to armed intervention in the affairs of a state with which 
one is not at war, on the plea of self-defense. The condition of por- 
tions of Russia illustrates what is meant. The forces of anarchy, of 
chaos, have gained the upper hand. Life and property of native and 
of alien are in jeopardy. The obligations of the old state are disre- 
garded. Moreover, the spirit of misrule, like a religion, is being 
spread as widely as possible over the world. Our own country, 
Uruguay, Argentina, Mexico, are objects of attack, besides contiguous 
states. Shall resistance to these noxious doctrines be defensive only, 
or may they be attacked at their source? We justify the presence 
of our troops in Russia at this moment on the ground of self-defense, 
as an outcome of war. But if no declared war existed, and organized 
society found itself attacked out of a clear sky, under the new dis- 
pensation, what is society to do? Here is war no less real and dread- 
ful because unregularized. If a league of states exists to keep the 
peace, with powers to settle disputes and to police the world granted 
to it, the anarchical menace, if anything, should call those powers out. 
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Yet, on the other hand, if we incorporate into the new League the 
right of intervention in the affairs of individual states for any pur- 
pose whatsoever, we run a serious risk; we play the rdéle of the 
Concert of Europe; we weaken the educative power of responsibility. 
To frame a formula for the conduet of a League of Nations, which 
shall be broad enough to crush anarchy anywhere, yet restricted 
enough to guarantee to each state sovereignty and independence, will 
require high statesmanship. 

I have spoken of the educative power of state responsibility. In 
theory this should be a result of independence. But on our own 
hemisphere we see too many examples of the failure of the rule. 
Through the Monroe Doctrine we have shielded our neighbor repub- 
lies from foreign intervention, doing it for our own sake and often 
resented by them. We mean well by them. Certain of their quali- 
ties we admire. But excepting half a dozen of the better developed, 
the Latin American states, from their want of order and of educa- 
tion and of self-control, are a menace to our world. Shall they and 
their problems, like Bolshevism, come before the League for treat- 
ment? Or shall an American league be set up for local treatment, 
to assume both responsibility and control? Or more probably still, 
shall this old world and this new one muddle along very much as 
they have since the beginnings of history, gaining here a little and 
there a little, the law of their relations changing with the law of 
their progress, the moral uses of dark things revealed, to those who 
ean see, by Divine Providence. 

When a criminal breaks the law and at last is caught and punished, 
we do not say that the law has broken down; we say rather that it 
has been enforced, that the law works. So is it with the law which 
governs the relations of states. It has been cruelly violated. There 
were times when the criminal seemed immune. But his punishment 
has begun. Every restitution, every penalty, every act of atonement, 
is proof that the law he scorned is stronger than he. Its grasp is 
firmer, its future is brighter than before, and its field is greater. 
Like the last runner in a relay we have reached the line, and the 
line is justice. 


THEODORE S. WOOLSEY. 
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THE GERMAN CONCEPTION OF THE FREEDOM OF THE 
SEAS 


Tue World War has given rise to some of the most remarkable 
views or expressions of opinion, particularly in Germany, regarding 
the freedom of the seas that have ever been uttered. Indeed, it may 
be said to have revived this old controversy in an entirely new form, 
but with the ideas frequently stated in the most excessive manner. 
Though, along with many other products of German war psychology, 
the most extravagant of these views seem for the most part to be 
doomed to defeat, and perhaps to a deserved oblivion, yet there may 
be a nucleus of sense or residuum of wisdom in some of them that is 
worthy of consideration. In any ease, it may be claimed that they 
possess a certain historical or academic interest which appears to 
justify this discussion and record, filled, as it is, with copious ex- 
tracts.* 

There have been in Germany during recent years two extreme and 
fundamentally opposed conceptions of the freedom of the seas, or 
rather, of the means through which this so-called freedom may be 
attained and preserved. And these conceptions of means or methods 
have been held as applicable in securing this freedom in times of 
peace as well as during war. This fact is thus stated by the German 
authority on naval matters, Captain Persius: ‘‘There are two theories 
in Germany, one advocating the freedom of the sea by virtue of a huge 


1 The documentary basis of this article is a collection made by the writer of 
several hundred pages of extracts drawn from many and various sourees. These 
sources include a number of German pamphlets on the “Freedom of the Seas,” 
notably the one by Meurer (to which repeated reference is made in the text), 
German periodicals of various sorts, including newspapers as well as magazines, 
resolutions and petitions adopted by the political parties, chambers of commerce 
and other public bodies in Germany, speeches of leading German statesmen 
and politicians, articles and lectures by German authorities on international 
law, etc. A considerable number of them were drawn from Das annewionistische 
Deutschland, by S. Grumbach, Lausanne, 1917. 
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navy, the other advocating the attainment of the same end by an 
international agreement.’’ ? 

At one extreme are those (apparently the most numerous, or at 
least the most vociferous) who rely solely or mainly upon might—the 
believers in sea-power, of whom Count Reventlow may be taken as a 
characteristic type. To this school have belonged most of the Pan- 
Germanists and Imperialists, from the Emperor down to the lowest 
ranks of the former official, military and naval hierarchy. It seems 
to have included nearly all the university professors, many of the 
leaders of the industrial and commercial classes, and even some of the 
Socialists. 

The German Emperor was one of the most vociferous exponents 
of this school. He has given expression to his sentiments on this sub- 
ject in such oft-repeated sayings as these: ‘‘Our future lies on the 
water.’’ ‘‘The trident must be in our hands.’’ ‘‘I will never rest 
until I have raised our navy to a position similar to that occupied 
by our army.’’ ‘‘Germany’s colonial aims can only be gained when 
Germany has become lord of the ocean.’’ 

Count Reventlow may be regarded as one of the most aggressive 
and vigorous champions of the Tory or imperialistic view of sea-power 


in Germany. The following extracts from his lectures and writings 
will give a fair idea of this doctrine. 

In a lecture on the ‘‘Freedom of the Seas,’’ delivered at a great 
public meeting held at Berlin in March, 1917, Count Reventlow is 


reported as having said: 


What do we Germans understand by the freedom of the seas? 
. . . Of course, we do not mean by it that free use of the sea which 
is the common privilege of all nations in times of peace, the right to 
the open highways of international trade. That sort of freedom of 
the sea we had before the war. What we understand today by this 
doctrine, is that Germany should possess such maritime territories 
and such naval bases, that at the outbreak of a war we should be 
able, with our navy ready, reasonably to guarantee ourselves the 
command of the seas. We want such a jumping-off place for our navy 


2See article in the Berliner Tageblatt, March 2, 1918. Captain Persius 
appears, however, to be skeptical as to whether freedom of the seas in time of 
war can ever be attained. “In times of peace,” he remarks, “it has never been 
questioned,” thus differing from most German publicists on this matter. 
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as would give us a fair chance of dominating the seas and of being 
free of the seas during a war. The inalienable possession of the 
Belgium seaboard is therefore a matter of life and death to us, and 
the man is a traitor who would faintheartedly relinquish the coast of 
England. Our aim must be, not only to keep what our arms have 
already won on the coast, but sooner or later to extend our seaboard 
to the south of the Straits of Calais.® 


Again, in an address on ‘‘Nationality and World Trade,’’ deliv- 
ered on February 18, 1916, Count Reventlow said: 


The first requisite, in order to be able to take part in world af- 
fairs, is freedom of the seas, a freedom founded on might, not on 
paper treaties. In the first place we should be able to build more 
harbors on the North Sea, and indeed nearer the Channel. We hope 
to find a physician who ean heal this geographic malady by means of 
geographic homeopathy. . . . We may consider as actual guaranties 
only such measures as lie within our own power and within our geo- 
graphie province. This is Bismarckian Realpolitik. * 


In another connection, the same champion of German sea-power 
says: 

Germany must do like the prophet who went to the mountain, since 
the mountain would not come to him. The free ocean will not come 
to us. We must, therefore, move up to it and politically correct the 
political sin which the past, in league with geography, has committed 
against Germany. Since the early part of the war the Belgian coast 
has been in our hands. It will have to serve the German Empire’s 
purpose of extending the German North Sea angle down to the Chan- 
nel, and indeed as far down as possible. This extension is a wholly 
natural one, politically as well as geographically. We are not saying 
this as wild Chauvinists, but as quiet judges. The purely economic 
and commercial factor we have been able to touch upon only super- 
ficially. Instead, however, the testimony of an acknowledged author- 
ity will serve the purpose. The Director General of the Hamburg- 
Amerika Line, Mr. Ballin, has repeatedly declared in public speech 
and in writing, during the first half of the war: ‘‘It is absolutely 
necessary to come out of the wet triangle. That is precisely what 
we have demonstrated, for by the wet triangle is meant that corner 
off the North Sea coast the two legs of which form the German coast 
line. Now the only way out of our past and present situation is by 
means of such an extension as we have indicated. Geography leaves 
us no other choice.’’ ® 

8 See N. Y. Times Current History, Vol. VII, Part 1, November, 1917, p. 345. 

4As reported in the Preussische Kreuzzeitung, February 19, 1916. 

5 The Sealed North Sea (a Compilation of Popular Lectures on Sea-Lore, 
1915, No. 105). 
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Citations might be multiplied ad nauseum to illustrate and demon- 
strate the wide prevalence of this imperialistic or Tory point of view 
in Germany. It appears to have resulted primarily from a strong 
fear and hatred of England—a fear and hatred strongly infected 
with. jealousy and a desire to imitate supposed English methods of 
gaining and maintaining British sea-power. 

At the antipodes, or opposite extreme, of the believers in sea- 
power are those who favor neutralization, or, to use a better term, 
internationalization of the high seas, as well as of international water- 
ways, by negotiation and agreement between the Powers. This class 
seems to include a majority of the Socialists, the peace advocates and 
internationalists, like Professor Schiicking, as also some of the leaders 
of the bourgeoisie, or middle classes, such as Dernburg and Erzberger. 

The views of this school may be illustrated by the following extracts 


from some of its leading exponents: 


I, personally, would go so far as to neutralize all the seas and 
narrows permanently by a common and effective agreement guaranteed 
by all the Powers, so that any infringement on that score would meet 
with the most severe punishment that can be meted out to any 
transgressor. ° 

The whole fight, and all the fight, is, on one side, for the absolute 
dominion of the seven seas; on the other side, for a free sea—the 
traditional mare liberum. <A free sea will mean the cessation of the 
danger of war and the stopping of world wars. The sea should be free 
to all. It belongs to no nation in particular—neither to the British 
nor to the Germans, nor to the Americans. The rights of nations 
cease with the territorial line of three miles from low tide. Any 
domination exercised beyond that line is a breach and an infringement 
of the rights of others. 

To prevent wars in the future we must establish that the five seas 
shall be used exclusively by the merchant ships of all nations. Within 
their territory people have the right to take such measures as they 
deem necessary for their defense, but the sending of troops and war 
machines into the territory of others, or into neutralized parts of the 
world, must be declared a casus belli. The other alternative would be 
to forbid the high seas to the man-of-war of any nation whatsoever, 
to relegate them to territorial waters, and to permit only such small 


6 Extract from a letter written by Herr Dernburg, former German Colonial 
Secretary and propagandist, read at a German meeting at Portland, Me., on 
April 17, 1915. See N. Y. Times Current History, II, pp. 279-281. 
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cruisers as are necessary to prevent privateering. If that be done, 
the world as divided now would come to permanent peace." 

It will be asked, to what extent can real guarantees be given for a 
lasting realization of this ‘‘Open Door’’ and ‘‘ Freedom of the Seas’’ 
program? They are conceivable. Nevertheless we do not deny that 
to safeguard the ‘‘Open Door’’ and ‘‘Freedom of the Seas’’ it will 
be essential that assurances be given backed by treaties. .. . 

A substantial part of the guarantee of the future peace is precisely 
to be sought in the further development of international law . . . and 
in a system of international treaties. . . .° 


The draft Constitution of the League of Nations, drawn up and 
worked out in detail by the leader of the Centre Party, Herr Erzber- 
ger, contains some provisions for the internationalization of the high 
seas, as well as of international waterways: 


Members of the League are to recognize the principle of the free- 
dom of the seas. Straits and canals and connecting seas, in so far 
as both banks are not in possession of the same Federal State, will be 
internationalized. Their fortifications will be retained and guarded 
by a commando consisting of contingents from all the Federal States, 
and commanded in turn every three years by a delegate of the neu- 
tralized States. 

The Federal States will proclaim the safety of private property 
on the high seas. Naval prize law and blockade law are to be abol- 
ished. Exercise of the right of blockade is reserved to the League, and 
only to the League as such, against any Federal State which violates 
the constitution of the League or which takes up arms against a Fed- 
eral State. Ships of Federal States and their cargoes shall be given 
the same treatment by each Federal State as is given to that State’s 
own vessels. Oversea cables are to be controlled by a committee of the 
League. The members of the League are to renounce the raising of 
troops in their colonial territories. All States and colonies situated 
in Africa are to be perpetually neutral States.® 


In an interview, published in the Paris Matin, of February 2, 
1919, Herr Erzberger is reported to have said: 


By freedom of the seas I mean the complete freedom of trade for 


7 From a speech delivered on January 9, 1915, at the Republican Club, New 
York, by Herr Dernburg. 

8 Excerpt from the Anti-annegationist petition of the New Fatherland League 
presented to the Imperial Chancellor and the members of the Reichstag early 
in June, 1915. 

®See Daily Review of the Foreign Press, September 24, 1916. 
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all peoples upon all maritime routes, upon all straits as well as on 
the open sea. 

In times of war, by freedom of the seas I mean the abolition of the 
right of blockade and of the seizing of ships as well as of prize 
courts. 

And I connect with this freedom of the seas that of the air. It 
should be forbidden to all enemies to make aérial attacks, in such wise 
that the air, as well as the sea, will be reserved for the transport of 
things essential to life. 


In a recent speech to the German National Assembly at Weimar, 
on February 14, 1919, Count Brockdorff-Rantzau, the Minister of 
Foreign Affairs, is reported to have said: 


Freedom of trade, however, presupposes freedom of the seas, and 
that is why the point in the Wilsonian program, which speaks of the 
freedom of the seas, is one of the most important for Germany. In 
this respect it is of much less importance for us what the rules of 
naval warfare happen to be. We will not speak now of new wars, 
but rather of the peaceful use of the sea routes, their coasts and their 
ports. Regarding this main point of the future peace conditions 
there is as yet no clarity. The Entente, last autumn, reserved its 
approval to this, and the conditions which they have drawn up to 
place before Germany in connection with the promise of the delivery 
of foodstuffs and with the prolongation of the armistice lead it to be 
feared that they are desirous of robbing Germany of the whole of 
her mercantile fleet. What, however, does freedom of the seas repre- 
sent for us if we have no ships to sail upon them? How ean we bring 
our importations and exportations into line with our economic re- 
quirements if, for this purpose, we have only foreign tonnage to use, 
which may possibly be only unwillingly lent to us by other nations 
at profiteering prices. If it be desired to compel Germany, without 
a mercantile fleet, to enter the League of Nations, this would represent 
a violent subversion of her economic development, and such a thing 
could not be done without cramping convulsions which would con- 
tinually constitute a threat to general peace.*° 


The German scheme for a League of Nations, drawn up by a 
German Society of International Law and submitted to the German 
Government with the proposal that it be used as a basis for peace 
negotiations, also contains provisions intended to secure ‘‘freedom of 
movement and trade’’ on the high seas, as well as on waterways, roads 
and railways, and in the air.” 


10 See London Times, February 17, 1919, p. 9. 
11 See infra, p. 217. 
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Among the authorities on international law, the leading advocate 
of the principle of internationalization as applied to the high seas 
and international waterways appears to be Walter Schiicking, Pro- 
fessor of International Law at the University of Marburg. Professor 
Schiicking proposes the following ‘‘radical solution’’ of the problem 
of the freedom of the seas: 


As the final basis of all difficulties, we realize at the outset the 
absence of a state regulation of the sea. Because in the past the 
fundamental principles of the free seas have been applied in effect in 
a purely negative way, in that the sea never recognized a master; 
only by reason of the absence of any state regulation of the sea is it 
possible to use the open sea as a theatre of war, to use permissible 
or prohibited means of warfare that may result in a complete stoppage 
of neutral shipping. If, however, we want to win real freedom, then 
there is no other way but to institute a supremacy. . . . True freedom 
on the seas can only be established by organizing a supremacy, the 
supremacy not of one, but of the totality of all States. It is necessary 
to establish an imperium over the sea, and none can doubt its possi- 
bility. Sinee we experience today how one nation, like England, can 
exercise a real tyranny on the sea, how much less would the nature 
of the fleeting waves or the extent of the sea be an obstruction to the 
establishment of a supremacy of the sea by the League of Nations, as 
was plainly seen to be developing out of the Confederacy of Nations 
at the Hague Conferences? Whoever considers this fantastic, let his 
attention be called to the fact that already previous international law 
had developed the idea of an international police power at sea for 
certain common tasks of seafaring states. That was true in the fight- 
ing of piracy, in the slave trade, control of the North Sea Fisheries, 
the protection of the underseas telegraphic cable, and the fight against 
the trade in brandy in the North Sea. It is only necessary to develop 
these tendencies. Instead of collective agreements, as usually con- 
cluded between a majority of States for stated purposes, we must 
make use of the universal treaty in which the whole civilized world 
is interested; instead of single parts of the seas placed under inter- 
national control, we must put all the seas of the world under such 
control; instead of a merely particular police regulation, for example, 
the struggle against slave traffic at sea, the international sea police 
must be used for the general police purpose of repressing any viola- 
tion committed by any one nation upon the sea. With this object in 
view, the international character of the sea territory must be estab- 
lished. The sea should be placed under the organized supremacy of 
all for the free use of all. Then the law of prize, of contraband and 
blockade, danger zones, and all substitutes of such means of warfare 
could be done away with. The best logic would require that in case of 
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a war at sea, no battle should be permitted upon this international 
sea territory, except when such action between two nations takes place 
within such territorial or coastal limits as legally belong to them or 
within limits analogous to the situation on land. If one does not 
wish to go that far, those highways for international trade upon 
which depend the great sea traffic between continents must be made 
unconditionally secure. And since, between nations, right, unsup- 
ported by might, is as valueless as might unsupported by right, the 
carrying out of this legal régime would have to be insured by means 
of an international sea police, as was meritoriously proposed before 
the World War by the London Professor of International Law, Von 
Vollenhoven. Where hitherto the policing of the sea has been exer- 
cised in common, this has actually happened, inasmuch as the states 
had mutually yielded certain privileges to their warships, even with 
respect to vessels under a foreign flag. For the future, we need an 
international sea police that is international in its organization. It 
must be built upon the system of a single-nation contingent, which 
will be governed by an international command; and it must be seen, 
too, that no single nation should maintain a separate fleet which is 
stronger than that of the international police. Thus this program 
of organization of an international sea police stands in close connec- 
tion with the demand for an international limitation of armament at 
sea. That it is possible to have an international military executive 
has been proved. To show that we have had them in the past, I 
need only recall the China campaign against the Boxer uprising, or the 
joint march of the Great Powers against a stronghold of the Monte- 
negrins in Albanian Skutari during the Balkan wars. 

Excepted from internationalization would be naturally the coastal 
waters, which even today lie under the territorial powers of the coast 
state. But when it comes to the straits that are necessary for inter- 
national sea traffic, and are not, like the canal between the North 
Sea and the Baltic, of primary importance in national strategy, such 
straits and canals should be completely internationalized. National 
coast fortifications, which are not used for the defense of their own 
country, but are used only to exercise a supremacy over sea-routes 
that are indispensable, like the one of Gibraltar, should be razed. It 
is different in regard to the Bosphorus, because the Turkish capital 
must be protected from an attack by sea; but here also the assurance 
of the coast state must be given to the shipping interests of neutrals, 
so that an absolute bar against neutral commercial ships cannot be 
maintained when Turkey becomes involved in war. The Suez and 
Panama Canals must be duly internationalized by the stationing at 
those places of an international sea police. In regard to the Panama 
Canal, it will be shown, if and how far the United States are willing 
to sacrifice something themselves, when it behooves them, according 
to the program of the President, to subordinate the interests of na- 
tional power to the peace interests of humanity. As mentioned pre- 
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viously, if it is necessary to station an international fleet police at all 
international straits and canals sufficient for their protection, there 
must, in addition, be available an organized international fleet which, 
upon decision of an international Hague authority, can go forth to 
punish anyone who has violated the freedom of the seas.?* 


Between the two extreme schools of the believers in sea-power and 
the internationalists, there are a few German authorities, like Schultze- 
Gaevernitz and Stier-Somlo, for example, who profess to believe that 
the freedom of the seas can best be attained and preserved by a balance 
of sea-power between the leading maritime nations. They deny that 
Germany has been aiming at a domination of the seas, and maintain 
that she merely wishes to take her rightful place among the great 
sea Powers. Thus, Schultze-Gaevernitz: 


Germany is fighting for freedom of the seas, consequently for 
humanity, yea, even for France! Germany does not aspire for herself 
to a naval preponderance which, anyhow, she would not be strong 
enough to maintain, but to a balance among several naval Powers in 
which she would have rights and an influence equal to those of the 
strongest Power. On this condition (but on this only, which alone 
is capable of insuring the existence of her posterity), Germany does 
not even at this day reject all idea of disarmament.** 


We have hitherto considered the various schools or points of view 
in Germany regarding the best means or methods of obtaining and 
preserving the much-desired freedom of the seas. Let us now try 
to determine the real meaning which Germans attach to this phrase. 

German authorities and representatives of German opinion of all 
schools appear to be in substantial agreement as to the meaning or 
real purpose of this freedom so far as Germany is concerned, though 
they differ widely as to the degree of freedom which it is possible to 
attain. In general, they make little pretense of humanitarian or 
idealistic aims, although the claim is occasionally put forward that 
they are acting in the interests of ‘‘humanity”’ or of ‘‘mankind.”’ 

Whether the thought is fully expressed or not, to the average 

12 See Der Bund der Vélker, 1918, pp. 149-155. 

18 See pamphlet by Schultze-Gaevernitz, entitled Frei Meere, 1915. For the 


views of Stier-Somlo, see his pamphlet (1917) entitled Die Freiheit der Meere 
und das Vélkerrecht, pp. 119 ff. 
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German publicist the freedom of the seas means, not merely freedom 
of navigation, but essentially freedom to trade with, and even to 
penetrate into, the various countries and regions where Germans may 
desire to trade or settle. In other words, it includes the idea of the 
open door on equal terms with other nations, and implies freedom, 
if not control, of such means of communication as submarine cable 
lines, wireless telegraphy stations, news agencies and the like. Herr 
Dernburg, for instance, has expressed the idea that it includes equal- 
ity of treatment in the matter of customs duties, and he even 
goes so far as to suggest that preferential treatment of the mother- 
land by its colonies would constitute a violation of the principle of 
the freedom of the seas: 


A free sea is useless unless combined with the freedom of cable 
and mail communications with all countries, whether belligerent or 
not. I should like to see all the cables jointly owned by the interested 
nations, and a world mail system oversea established by common 
consent. But, more than this, an open sea demands an open policy. 
This means that, while every nation must have the right, for com- 
mercial and fiscal purposes, to impose whatever duties it thinks fit, 
these duties must be equal for all exports and imports for whatever 
destination and from whatever source. It would be tantamount to 
world empire, in fact, if a country owning a large part of the globe 
could make discriminative duties between the motherland and do- 
minions or colonies as against other nations.’* 


Either in the foreground or in the background of the German 
discussion of this subject, there is always the expressed or unex- 
pressed desire for free raw material with which to feed the German 
factories, as well as of markets for the sale of the products of these 
factories. The internationalist and erstwhile propagandist Dernburg, 
who perhaps expresses this German purpose most fully, has even 
suggested that it might be necessary after this war for Germany to 
force herself into these markets for the purpose of purchasing raw 


material. 


Our answer can only be this: The Central Powers are fighting for 
their integrity and capability of development, and, since they are 
industrial nations, this implies unimperiled imports at all times; that 
is what we commonly understand by the expression, ‘‘freedom of 


the seas.’’ 
14 Letter of Herr Dernburg, April 17, 1915, op. cit. 
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The supply of raw material must be a peace condition. He re- 


marks on this head: 


A peace that does not provide for this in a practical manner is 
not a peace that the Central Powers can conclude, and they will not 
conclude it unless the Entente can give us the knock-out blow. 

When peace comes, then one of the most important points for the 
Central Powers must be the opening and keeping open of the export 
markets and those for materials. The freedom of the seas must be 
attained.’® 

In a very significant address delivered at Stuttgart on September 
12, 1918, the then Vice-Chancellor von Payer is reported to have 


said: 

We desire a disarmament agreement on the condition of complete 
reciprocity, applied not merely to land armies, but even to naval 
forces. In pursuance of the same idea and even going beyond it, we 
will raise in the negotiations a demand for freedom of sea-routes, for 
the open door in all overseas possessions, and for the protection of 
private property at sea. And if negotiations take place regarding 
the protection of small nations and national minorities in individual 
states, we shall willingly advocate international arrangements which 
will act for deliverance in countries under Great Britain’s do- 


minions.*® 
Erzberger’s Draft Constitution of a League of Nations, referred 
to above, includes the following provisions on ‘‘ Economie Equality.’’ 


The constitution further provides for economic equality and the 
principle of the open door, all the members of the League granting 
each other the most-favored nation treatment. 

For the first ten years after the formation of the League, each 
State’s surplus of raw materials will be divided between the other 
Federal States according to a standard to be agreed upon on the basis 
of their respective imports of the year 1913, and the special needs of 
individual States arising out of the war. 


The scheme for a League of Nations, drawn up by a German Society 
of International Law, contains the following suggestive provisions 
bearing on ‘‘Freedom of Movement and Trade’’: 

23. The seas and canals and straits connecting the seas are open 

15 Extracts and abstracts of an article in The New Europe for June 27, 1918, 
entitled “Herr Dernburg’s Economic Outlook.” This article is based on an 
article of Dernburg’s in the Neue Freie Presse for May 19, 1918, on “Wilson’s 


Raw Materials Boycott vs. the United States.” 
16 See N. Y. Times Current History, October, 1918, pp. 69-70. 
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alike to the ships of all the States belonging to the League of Nations. 
No League of Nations State shall treat seagoing ships and cargoes 
of other League of Nations States less favorably than its own. To 
secure this principle international shipping commissions shall be es- 
tablished at great ports with a mixed population. 

24. Every subject of a League of Nations State has the right to 
use the roads and railways of all League of Nations States for transit 
traffic with his own means of transport. 

25. The air is open to the aircraft of all League of Nations States 
alike. 

26. The subjects of League of Nations States must be put on an 
equality with the native inhabitants of every League of Nations State 
as regards personal freedom and domicile, religious freedom, protec- 
tion by police and courts, acquisition of landed property, copyrights 
and patent rights, and freedom of entry and exit. The subjects of 
League of Nations States must not in any League of Nations State 
be required to pay higher taxes or dues of any kind than native 
inhabitants. 

27. In every League of Nations State the subjects of the other 
League of Nations States must be treated equally. This applies espe- 
cially to freedom of settlement and trade, taxes, and other dues, and 
admission to the use of educational establishments and other cultural 
institutions. 

28. The League of Nations States mutually guarantee economic 
equality, and bind themselves to friendly cultivation of their economic 
and politico-commercial relations. 

29. The League of Nations States mutually guarantee to one an- 
other commercial and fiscal most-favored treatment: this implies that 
every favor which is granted to another League of Nations State, or 
to a State which does not belong to the League, is granted uncondi- 
tionally and unreservedly to all other League of Nations States. 

30. Vetoes or restrictions upon import and transit are forbidden. 
Vetoes upon exports may be applied only to food and fodder. If 
they are applied in Dominions (sic), Colonies, Crown Colonies, or 
Protectorates, they apply also to the Mother Country. 

31. The provisions of Clauses 23, 24, 25, 26, 27, and 30 do not 
exclude measures of safety, health, and policing of traffic in the in- 
dividual League of Nations States.?” 


An interesting and able attempt to give a pseudo-scientific, or 
‘‘wissenschaftliche,’’ basis to this extension of the doctrine of the free- 
dom of the seas so as to make it include ‘‘freedom of movement and 
trade’’ or the ‘‘open door,’’ is made by Professor Christian Meurer, 


17 See London Times, February 3, 1919, p. 9. 
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of the University of Wiirzburg, in a pamphlet entitled Das Program 
der Meeresfretheit, published early in 1918. 

In order to do full justice to Meurer’s argument, it is necessary 
to quote at some length: 


Freedom of the sea means above all freedom of navigation, of 
fishing, and of laying cables on the high sea. The center of gravity 
lies in the freedom of navigation. And in this connection it must be 
emphasized in accordance with Roman law: It is not sufficient that 
every man and nation may travel on the sea, they must likewise be 
able to effect a landing. 

But a powerful obstacle has arisen here lately; the harbor is 
actually regarded as a part of the mainland, and the public use of the 
coast, legal according to Roman law, is replaced today by the sover- 
eignty of the coast state with its attending legal power to close the 
port. 
Against this there exists but one remedy. Since time immemorial 
international intercourse had to reckon with obstacles on the part of 
states that were overcome, first, in a simple though unequal matter- 
of-fact way; next, through a more or less consistent though firmly 
established usage, and, finally, through treaties between states. Con- 
sequently, a general agreement is needed that would reconcile terri- 
torial sovereignty with the demand for the freedom of the sea and 
which would effect the operation of the latter through a lasting charge 
of the former. 

Freedom of the seas without the basic right to the utilization of 
coasts and ports is a contradiction in ajecto. Freedom of the seas 
endeavors to turn the seas into roads of communication for mankind 
and to grant the opportunity for oversea trade and commerce. And 
this purpose asserts itself especially and in most conspicuous manner 
in all landing-places. A freedom of the sea that limits vessels to 
voyages forth and back on the high sea and at the same time closes 
the ports to them, would be perfectly aimless. The sea would event- 
ually become the natural graveyard for vessels. 


If the principle of the freedom of the sea or the doctrine of 
‘‘eommon property’? (commune omnium) are not eventually to re- 
solve themselves into an empty principle, as far as ships are con- 
cerned, then they must under no circumstances be left to the arbi- 
trary will of the local state authorities. If the seas are to remain 
the highways of international traffic, then the demand for the entrance 
of a ship into foreign ports must be made possible as a matter of 
principle.** 

18 See Meurer, Das Program, etc., pp. 10, ff. 
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As has been said, German authorities and publicists, while agree- 
ing as to their main purpose or the real meaning of the freedom of 
the seas for Germany, are either vague or differ widely when it comes 
to the question of a practical program. While some of them admit 
in sO many words that in times of peace the seas are free and open 
to all, others complain that Germany is hampered and restricted in 
various ways. They complain of a lack of adequate press, postal and 
telegraph facilities, the want of good harbors, coaling stations, etc., 
but they are vague in their specification of concrete grievances. 

To the dominant school in Germany, freedom of the seas has 
evidently meant freedom from supposed British tyranny or oppres- 
sion at sea, and the substitution therefor of German control. Though 
there is a lack of specific allegations, England is constantly referred 
to as the tyrant or ‘‘vampire’’ of the seas. Nevertheless, it is evident 
throughout that this ‘‘tyrant’’ is to serve Germany as a model in her 
future course of action, once the ‘‘trident’’ is grasped by her hands. 

Then, too, the potential power of the British navy seems ever 
present to the German mind, even in times of peace. To the fear- 
inspired German, back of the rock of Gibraltar, at Malta, in the Suez 
Canal, at Aden, at Singapore, and in the harbor of Hongkong, crouches 
the British lion ever ready to spring upon his prey. 

As we have seen, in times of peace, by freedom of the seas Ger- 
many has virtually meant the open door or freedom of movement 
and trade (for herself) all over the wide world, with a view primarily 
of securing markets and free raw material which it was somehow 
imagined would follow in the wake of the destruction of the supposed 
British tyranny of the seas. In time of war, Germany has, in general, 
favored a maximum of freedom from the exercise of belligerent mari- 
time rights, more particularly immunity from the capture of private 
unoffending enemy property at sea. During recent years, especially, 
there has been a considerable advocacy of such a program, not unin- 
fluenced, it is believed, by the prospect of a future conflict with Great 
Britain. As some evidence of this might be mentioned the fact that 
the publication of Lord Loreburn’s book on Capture at Sea in 1913 
was received with a hearty welcome and translated into German by 
no less an authority than Niemeyer. 





THE GERMAN CONCEPTION OF THE FREEDOM OF THE SEAS 221 


But when it comes to an actual or practicable program, there is 
no agreement among the recent German authorities in respect to mari- 
time law. In general, they seem to agree in denouncing the ‘‘unholy 
trinity’’ of Niemeyer or the ‘‘keyboards’’ of Triepel,’”® but disagree 
when it comes to details. Indeed, they are not in entire harmony 
upon basic principles, though for the most part they appear to see 
clearly what may be regarded as the fundamental condition of the 
problem, namely, that all belligerent sea rights hang together, and 
should not be dealt with separately. Whether voted up or voted down, 
they should be treated as an entire program or unit. Thus, contra- 
band should not be treated without reference to blockade, or the cap- 
ture of private enemy property at sea without reference to contraband. 
Each furnishes a series of loopholes through which maritime states 
can assert belligerent powers at sea even if debarred from the use 
of other avenues of attack. 

As illustrative of the divergencies of opinion among German au- 
thorities in this matter, the following examples may be cited: Nie- 
meyer, Perels and Schramm favor an unrestricted use of all proper 
means of sea warfare. Meurer, Wehberg and Schiicking desire the 


19 J.e., the rights of the capture of prizes, blockade and contraband. 

The following passages from Niemeyer and Triepel may serve to illustrate 
the text: 

“If we wish to be honest, then we must admit that the main purpose of our 
regulations does not lie in the restrictions imposed by the [Paris] Declaration 
upon the arbitrary will of war, but in the recognition accorded to exorbitant 
war privileges. These privileges find their highest expression in the following 
unholy trinity: right of capture at sea, right of contraband and right of blockade. 
The right of capture at sea sanctions the brutal treatment of private property; 
the rights of contraband and of blockade accord the same treatment to neutral 
commerce. The restrictions contained in the Declaration consist in reality in 
the exclusion of privateering, in the immunity of enemy goods on neutral vessels, 
and in the demand for effective blockades.”—Niemeyer, Die Prinzipien des 
Seekriegsrechts, 1909, p. 15. 

“Capture at sea, contraband and blockade are like three keyboards of an 
instrument on any of which one may play at will in order always to produce 
the same sound. 

“If necessary, contraband may be given up, if blockade be kept. And one 
may drop blockade as well as capture at sea, if contraband remains.”—Triepel, 
Die Freiheit des Meeres, 1917, p. 35. 

For a fuller exposition of Triepel’s views, see note at the end of this article. 
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abolition of the right of the capture of private enemy property, to- 
gether with the abolition or serious restrictions upon blockade and 
the capture of contraband. Triepel and Stier-Somlo, while apparently 
looking upon these practices as evil, regard the demand for their 
abolition as Utopian. 

When it comes to questions of the abolition or restrictions of the 
rights of contraband and blockade, there is the same variety and 
diversity of opinion among German authorities on maritime law. 
Perhaps the views of Meurer*® may be regarded as more or less 
typical and representative, though it cannot be said that the authori- 


ties are agreed on any point. 

Meurer favors not only the abolition of the right of capture of 
enemy prizes,”* but he expressly advocates the abolition of commercial 
blockade,?? and he unreservedly condemns the doctrine of continuous 


20 As expressed in his pamphlet entitled, Das Programer Meeresfreiheit, 1918, 
passim, 

21In reply to the question, “Shall Germany contend for the abolition of the 
right of capture at sea, or, as an alternative, consent to it?” Meurer (Das 
Program, etc., p. 49) answers: “Yes, provided a satisfactory and simultaneous 
regulation of the rights of blockade and contraband shall take place excluding 
a reappearance of the right of capture at sea in a different form. For the whole 
world is agreed that there exists a connection between these rights, and knows 
well that these questions ought not to be segregated by means of waterproof 
bulkheads.” 

22 Speaking of commercial blockade, Meurer (op. cit., p. 60) says: “The 
core of the right of blockade is rotten; the right of blockade is a defiance of 
neutrality; it is the legal form for brutal acts of violation against neutrals and 
their trade. Commercial blockade originated at a time when the principle of 
neutrality was not yet developed, and when a belligerent was the leviathan who 
swallowed everything in sight. It is high time that the principle of neutrality 
should begin to assert its natural rights. The belligerent presses the neutral 
nations into his service by blockading commercial intercourse, and he injures 
them by placing restrictions upon their trade. The practice of confiseation 
lends emphasis to the application of blockade, and thus the right of capture 
at sea and the right of blockade pull on the same sfring; both constitute rights 
of capture. The belligerent lays his hands upon private property, in one case 
in the possession of enemy subjects, in the other, even on the property of neutrals. 
It is the same spirit, only somewhat more brutal, in the case of blockade, because 
it is directed even against neutral nations. For that reason whoever is in favor 
of the abolition of the right of capture at sea can no longer defend the right 


of blockade.” 
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voyage.2* But he appears to regard the abolit:on of contraband as 


impractical. 
On this head, Meurer says: 


My plan demands, furthermore, that the idea of conditional con- 
traband disappear entirely from international law. While according 
to my proposal, all articles needed in warfare, hence the objects 
which hitherto constituted absolute contraband, can no longer be 
transported nor shipped in transit, and while the sovereign who fails 
in his supervisory duties renders himself liable to a breach of neutral- 
ity, for which he may be brought to account through diplomatic chan- 
nels, commerce is to remain absolutely unrestricted in all other re- 
spects. It is easily perceived that the stakes involved in the control 
of war shipments are not too high; the sea becomes really free. 

Kleen’s plan, too, which was fully discussed in the preceding pages, 
is in agreement with my own views. He wants to prohibit only the 
shipment of ‘‘actual war munitions’’ (munitions de guerre proper- 
ment dites) as constituting the chief articles of military aid. Kleen 
was of the opinion that it was not advisable to stamp as contraband 
and to prohibit by means of a contraband law the sale of such articles 
as were required too much in the course of daily life. According to 
paragraph 9 of his proposal, the Powers were to come to an agree- 
ment concerning a general international convention that would cover 
only objects of so-called absolute contraband, and likewise any 
changes in the contraband list that might eventually be required on 
account of inventions, progress in the art of warfare, or new inter- 
national principles. For that reason, Kleen, whose far-seeing mind 
already perceived, as it were, the Hague Peace Conferences, had in 
view alternating revisions of the lists at periodically convoked con- 
ferences. He expressed himself strongly against contraband declara- 
tions being issued by the belligerents; these, in his opinion, were never 
determined by considerations of the general, but invariably of selfish, 
interests.** 

Furthermore, Meurer is of the opinion that international law 
should impose upon neutral governments the obligation of preventing 
the shipment of absolute contraband. He strongly favors an inter- 
national agreement prohibiting the exportation of arms. He cites 
in support of this view such authorities as Woolsey, Bulmerineq and 
Kleen; and, as shown in the above citation, endorses Kleen’s plan of 

28 The theory of continuous voyage, Meurer (op. cit., p. 65) characterizes as 
a “bluff for the purpose of covering up one’s weakness through an artificially 


created fear among neutral nations.” 
24 Meurer, Das Program der Meersfreiheit, 1917, pp. 86-87. 
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1893—a plan which was rejected by thé Institute of International 
Law. He says (p. 89): ‘‘The spirit of true impartiality can assert 
itself freely only through an international embargo against exporta- 
tion of articles that constitute absolute contraband.’’ 

In respect to conditional contraband, Meurer (pp. 91, ff.) proposes 
that the conception be altogether abandoned by international law, that 
is, he favors absolute freedom of trade in conditional contraband. 
(It appears that on land Germany is to act in accordance with the 
law of military necessity; at sea this law does not apply. There is 
to be one law for land, and another for sea warfare. ) 

Meurer does not think much of the plan of an international mari- 
time police force as a means of securing the observance of the free- 
dom of the seas, but rather favors the economic boycott. He looks 
to the neutral community of nations to achieve this result. Should 
they fail, there remains the right of self-help. He thinks an inter- 
national agreement could not make matters worse for Germany, but 
anticipates improved conditions for her after the war through the 
demonstrated success of the submarine, though he is honest enough 
to admit that German mastery would also mean the destruction of 
the freedom of the seas. Meurer concludes that the most effective 
safeguard of the freedom of the seas is eventually—not an interna- 
tional agreement, but the absolute certainty that all fresh ambitions 
for world dominance will be dashed to pieces against the Concert of 
Powers that will act as guardian of the seas. 

There appears to be in Germany at the present time a strong cur- 
rent flowing in the direction of the abolition, or at least the limitation, 
of belligerent rights at sea under the guarantee of a League of Na- 
tions. In other words, under a socialistic or semi-socialistic régime, 
there is naturally a growing demand for a so-called neutralization or 
internationalization of the high seas and all international passage- 
ways. 

Whether such schemes be looked upon as practicable or merely 
desirable but Utopian, whether regarded from the national or inter- 
national point of view, the writer is convinced that belligerent rights 
at sea should not be surrendered lightly. They are all of one piece, 
and their preservation as a whole is certainly desirable from the 
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standpoint of a nation which is destined to be one of the Great Sea 
Powers of the world. But their preservation is no less desirable from 
the point of view of those who believe that the peace of the world and 
the freedom of the seas can best be secured and maintained through 
international action.*® 

Amos S. HEersHey. 


25In his pamphlet entitled Freiheit der Meere und der Kunftige Fridens- 
schlus, published in 1917, the German publicist Triepel sets up the following 
thesis: 

“The complete doing away of the rights of contraband and blockade is a 
Utopia. The abolition of the right of capture of prizes, without at the same 
time doing away with the rights of contraband and of blockade, would be not 
only a futile innovation, but one decidedly injurious to Germany. For the rights 
of capture, contraband and blockade are three fetters of maritime trade so 
ingeniously welded together, that as soon as one is loosened or destroyed the 
other lays hold so much the more firmly.” 

“Triepel dedicates to the proving of this thesis more detailed explana- 
tions. He tries to show that, in the first place, there is not the least prospect 
that the institution of contraband will ever disappear from the law of warfare. 
If the right of capture should be abolished but that of contraband be retained, 
then the conception of contraband, which up to the present has referred only to 
neutral property, would be applied also to that of the enemy. This enemy 
property would then fall a prey to the opponent, not as booty but as contraband. 
There would then arise the danger that by the great extension of the idea of 
contraband sea-booty might again be introduced, by means of which the 
maritime commerce of the enemy could be crippled just as much as by the 
right of capture. The abolition of the right of capturing prizes, without 
the abolition of the right of declaring contraband, would be advantageous to the 
sea-power which could manipulate the weapon of the capture of contraband 
goods the more readily. As long as the geographical situation and the propor- 
tions of power have not changed, Germany will derive more harm than benefit 
from such a freedom of the seas. The prospects for an abolition of blockade 
are just as slight. If, moreover, the right to capture prizes should be abolished 
but not that of blockade, the result would be ineffectual. For blockade would 
then signify to the adversary nothing else than capture. Ships would fall a prey 
to the enemy either as prizes or as blockade-runners. The blockade would 
destroy the enemy’s commerce by its very existence. Therefore a blockading 
sea-power could, if necessary, dispense with the right of capture, for one military 
measure could be substituted for another. The abolition of the right of captur- 
ing prizes would have to be followed, as a logical conclusion, by the abolition 
of the right of blockade. In England the correct deduction was made that, 
because they could not dispense with blockade, neither could they with the 
capturing of prizes. At any rate, the retention of the right of blockade would 
make the abolition of the right of capture an illusion. On the other hand, the 
abolition of the right of blockade with the retention of the right of capture would 
not have the least advantage for Germany. Yes, even if both institutions 
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should be abolished, there would be no gain; for at once sharper emphasis would 
be laid upon other means of warfare, upon substitutes for blockade. The sup- 
pression of the introduction of contraband gocds might very successfully replace 
blockade; even the mere prohibition of the right to import contraband goods 
might operate as a blockade. The same effect might be attained by the extension 
of the conception of contraband; likewise by the obliteration of the distinction 
between absolute and relative contraband. At any rate, the abolition of blockade 
could without the least difficulty be rendered ineffectual by the energetic appli- 
cation of the right to declare contraband. The problem would work out just 
as in the case of trying to abolish the capture of prizes. Capture, contraband, 
and blockade are like the three keyboards of an instrument, on any one of 
which one can at pleasure play the same melody. If necessary, contraband could 
be renounced if it were permitted to retain blockade; both blockade and capture 
could be given up if contraband remained. A renunciation of the capture of 
prizes is, therefore, according to Triepel, only possible if both blockade and 
contraband are abolished without leaving either a trace or a substitute. And 
that, he says, is impossible of realization. Substitutes for the one or the other 
would always be present. Moreover, Triepel does not lose sight of the possibility 
that England in a future naval war might be more vulnerable than it has so far 
been. In that case the Germans would be fools if they should rob themselves of 
the right of capture and of blockade. Consequently, Triepel comes to the con- 
clusion that the abolition of the right of capture would bring Germany no 
advantage, but perhaps also no detriment.’ Citation from Nippold, Die Gestalt- 
ung des Vélkerrechts nach dem Weltkriege, 1917, pp. 279-281. 

I was unfortunately unable to procure a copy of Triepel’s important pamphlet 
in time for the preparation of this article. 
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THE NEUTRALITY OF SWITZERLAND 


IV 
THE GOVERNMENT AND THE WAR (Concluded) 


Ir has been finely said of Switzerland that while the present war 
has demonstrated in a sinister manner Swiss dependence upon its 
powerful neighbors for fuel and food, and thus for its very existence, 
nevertheless neither these neighbors nor the world at large could for 
a moment spare the example of heroism and devotion so constantly 
and consistently set by the Swiss nation in its political and social life. 
This quality of devotion has been illustrated during the war not alone 
by the struggles unavoidable in the maintenance of neutrality, but 
also in the far-reaching activities of the International Red Cross at 
Geneva. Indeed, the work accomplished through the agencies of this 
wonderful organization in the internment and care of wounded soldiers 
and their repatriation where permissible under belligerent agreement, 
in the repatriation of civilians driven from occupied territory, the 
transmission of mail to prisoners, and the discovery of vast numbers 
of the missing, constitute one of the most striking chapters in the 
war’s history. 

No feature of the Red Cross work is more worthy of study than the 
Bureau of Information established at Geneva (Bureau de Renseign- 
ments sur les prisonniers de guerre), and which is the issue of an 
interesting development. The earlier conceptions of Red Cross activi- 
ties had the sick and wounded alone in view. At the first it was 
thought that the interests of interned prisoners might be safely left 
to the various national Red Cross societies, but the vast exigencies 
born of the present conflict have amply confirmed the foresight of 
provisions made at the Hague Conferences of 1899 and 1907, and 
which sought a distinctly international scope if adequate work was 


to be done. A nearly contemporaneous line of thought is seen in 
227 





228 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the views expressed at St. Petersburg in 1902 and London in 1907. 
At St. Petersburg it was moved by Renault that the national societies 
consider the feasibility of extending their work to comprise prisoners 
as well as the wounded, with the result that the eighth Red Cross 
Congress, held at London in 1907, resolved, on motion of de Senonges, 
representing the French Red Cross, that prisoners of war be brought 
within the responsibilities of the organization and that the interna- 
tional committee at Geneva be recognized as the medium of inter- 
communication. Finally, the ninth Congress, held at Washington 
in 1912, recorded the voeu that a special commission act in concert 
with the International Red Cross at Geneva for the relief of prisoners 
of war: 

Le Comité International par 1’intermédiaire de délégués neutres 
accredités auprés des gouvernements intéressés assurera la distribution 
des secours qui seront destinés 4 des prisonniers désignés individuelle- 
ment et répartira les autres dons entre les différents dépots de prison- 
niers, en tenant compte des intentions des donateurs, des besoins des 
captifs et des instructions des autorités militaires. Les frais occa- 
sionés ainsi au Comité International seront supportés par les Sociétés 
de la Croix Rouge intéressées. Les Commissions spéciales pour les 
prisonniers de guerre se mettront en rapport avec le Comité inter- 
national 4 Genéve. 


Such are the beginnings of the present-day central agency at 
Geneva which responds completely to the spirit of the Hague Regu- 
lations as recorded in Article 14 of the Annex to the Convention of 
1907 Respecting the Laws and Customs of War on Land, the Annex 
being termed Réglement Concernant les Lois et Coutumes de la Guerre 
sur Terre. In the English translation, published by the Carnegie 
Endowment for International Peace, Article 14 reads as follows 
(italies representing changes of 1907). 


An inquiry office for prisoners of war is instituted on the com- 
mencement of hostilities in each of the belligerent States, and, when 
necessary, in neutral countries which have received belligerents in 
their territory. It is the function of this office to reply to all inquiries 
about the prisoners. It receives from the various services concerned- 
full information respecting internments and transfers, releases on 
parole, exchanges, escapes, admissions into hospital, deaths, as well as 
other information necessary to enable it to make out and keep up to 





THE NEUTRALITY OF SWITZERLAND 229 


date an individual return for each prisoner of war. The office must 
state in this return the regimental number, name and surname, age, 
place of origin, rank, unit, wounds, date and place of capture, intern- 
ment, wounding, and death, as well as any observations of a special 
character. The individual return shall be sent to the Government of 
the other belligerent after the conclusion of peace. 

It is likewise the function of the inquiry office to receive and col- 
lect all objects of personal use, valuables, letters, etc., found on the 
field of battle or left by prisoners who have been released on parole, 
or exchanged, or who have escaped, or died in hospitals or ambulances, 
and to forward them to those concerned. 


On August 4, 1918, the Swiss Red Cross issued a general appeal 
signed by its president, Iselin, of Basel, a member of the National 
Council, and by leading citizens of other cantons, and the Federal 
Council also freely lent the resources of the central government to 
the practical administration of relief work; nor did the various na- 
tional information bureaus fail in cooperation with the Swiss Red 
Cross through the International Committee at Geneva, of which Ador, 
President of the Confederation, is president, as he is also president 
of the Geneva Bureau of Information. 

August 15, 1914, the International Committee at Geneva requested 
the various Red Cross societies to institute special commissions for 
the care of prisoners, and notified them, as it also notified the press 
and the Swiss Government, as well as the various foreign consulates 
at Geneva, that an international agency of relief and information for 
prisoners of war had been instituted. Basing itself on the Hague 
Convention above cited, and on the Universal Postal Convention of 
1906, the committee requested free carriage (franchise de port) for 
its various materials. From every side favorable replies were re- 
ceived, and thenceforward and on a scale of increasing magnitude, 
letters, money orders and parcels were carried free. So rapidly did 
the work grow that the agency found itself obliged to remove its quar- 
ters from the home of the International Committee to the beautiful 
Palais Eynard, built and owned by the city of Geneva with an en- 
dowment bequeathed by the celebrated Swiss Secretary at the Con- 
gress of Vienna. At the present moment additional quarters have 
been secured to shelter portions of the agency’s extensive work. Its 
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personnel rose to above 1,200 in number. The great majority, how- 
ever, of these workers gave their services without pecuniary reward. 
The wide range of the agency’s activities may be gathered from the 
fact that by December, 1914, the agency handled on an average some 
15,000 letters and parcels daily. Many volumes might be devoted to 
an account of the labors accomplished by these organizations; but 
space will not allow us to dwell further upon them. We turn, then, 
to consider in brief outline some political activities of the Federal 
Council. 

In the Swiss polity, executive functions are confided, not to a 
single person, but to a council of seven (Conseil Fédéral, Bundesrat) 
chosen for a term of three years by the two Houses of Parliament in 
joint session (Assemblée Fédérale, Bundesversammlung). The Coun- 
cil’s chairman, annually elected by the Assembly at its December 
meeting, is the President of the Confederation, though beyond the 
privileges of chairmanship and the prestige of the title, he has no 
special duties or prerogatives apart from membership in the Execu- 
tive Council. The conduct of foreign affairs, by virtue of a Council 
resolution adopted June 26, 1918, is in charge of the President as 
Chief of the Council’s Political Department. For the present year 
(1919) the Council’s committee on foreign affairs (Délégation du 
Conseil Fédéral pour les Affaires Etrangéres) is formed of the Presi- 
dent, Ador, the Vice-President of the Council, Motta (who was 
President in 1915), Schulthess (President in 1917), and Calonder 
(President in 1918), who was Chief of the Political Department last 
year. 

Parliament is formed of two councils, the National Council (Con- 
seil National, Nationalrat) and the States’ Council (Conseil des Etats, 
Staénderat). The National Council has at the present time 189 mem- 
bers, chosen in 51 election districts (arrondissements). Seventeen 
cantons form each a single election district. The remaining eight 
cantons are divided to form the 34 other election districts. While 
up to the present time the deputies have been chosen on the majority 
principle familiar in the United States, nevertheless on October 13th 
last an amendment to the Federal Constitution was adopted by popu- 
lar vote, in pursuance of which during the coming spring federal 
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elections will be held upon the principle of proportional representa- 
tion, each of the 25 cantons forming a single election district. 

Seven of the cantons (Schaffhausen, Zug, Glaris, the two Appen- 
zells (Inner and Outer) Uri, and the two Unterwaldens (Upper and 
Lower) elect no more than one or two deputies each. No one of these, 
consequently, will fall properly within the change of principle con- 
templated by the new amendment until their population so increases 
as to enable them to elect at least three deputies. It is not expected, 
indeed, that any serious dislocation of the electoral machinery will 
take place under the new plan. For some time past Canton Grisons 
has elected its own Council of State and its delegation to the National 
Council in an election district comprising the entire canton, which is 
geographically the largest of all the Swiss states. 

The Federal Council of States is composed of 44 members, the 
Constitution providing for two members from each whole canton. 
There are constitutionally 22 cantons in all, but since one of these was 
divided a half-century or more ago and two in the far past, Switzer- 
land has at the present time, properly speaking, nineteen cantons and 
six half-cantons, and each one of these six half-cantons (Basel City, 
Rural Basel, Outer and Inner Appenzell, Upper and Lower Unter- 
walden) elects a member to the States’ Council—that is to say, 19 can- 
tons choose two each, making 38 delegates, and six half-cantons choose 
one each, completing the constitutional number of 44. The delegates 
are chosen, by constitutional permission, in such manner as each canton 
may direct. In practice, today, those cantons, Uri, Glaris, Appenzell, 
Outer and Inner, Unterwalden, Upper and Lower, which retain the 
ancient purely democratic or Landsgemeinde system of government, 
choose their delegates in these annual cantonal assemblies. In con- 
stitutional theory the two Houses of Parliament are clothed with equal 
powers, although the States’ Council is supposed to preserve the an- 
cient theory of an alliance of independent cantons for federal pur- 
poses, while the National Council in its source and structure objectifies 
the new Swiss nation with an increasingly centralized government. 

Parliament holds two sessions annually, summer and winter, each 
of these being followed by a continuation session, and at each session 
there is usually a meeting of the two Houses for the granting of 
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pardons or (at the December session) for the election of the Federal 
Council every third year, the election of a president annually, the 
election of a chancellor every third year, and the election of 24 mem- 
bers and 9 alternates of the Federal Tribunal at Lausanne every sixth 
year, a presiding justice of this, the only federal court, being chosen 
by the National Assembly every second year. 

The actual summoning of Parliament and the preparation of sub- 
jects for its consideration (tractanda) devolves upon the Federal 
Council. The supreme constitutional authority, nevertheless, resides 
with the two houses of Parliament, whose statutes and resolutions are 
not to be challenged, and have the force of final law with respect to 
the courts, although subject to a referendum demand unless declared 
urgent. 

Such being Switzerland’s governmental machinery when, in the 
last week of July, 1914, the war cloud burst over Europe, the Federal 
Council on Friday, July 31st, summoned by telegraph the members 
of Parliament to meet on the following Monday, August 3d, and, at 
the same time ordered a general mobilization of the citizen-army, this 
latter process being so exactly and swiftly carried out that on Mon- 
day afternoon more than 400,000 men, fully trained, armed, and 
equipped, were in readiness along the various frontiers to protect 
the country’s integrity and neutrality. It is well to note here, in 
view of the subsequent immunity of Switzerland from invasion, that 
these citizen troops were known to be the best shots in Europe, and 
although taken directly from their ordinary avocations, the longest 
aggregate of military service (from the 20th to the 48th year) being 
200 days, they were and are beyond question the equals of any sol- 
diery in all that goes to make up the requirements of a modern army 
of defense. 

Already before the Houses of Parliament had come together at 
ten o’clock on Monday morning, August 3d, the Federal Council 
issued a proclamation forbidding the export of foodstuffs and cattle, 
prohibited the employment of wireless telegraphy, save under strict 
government control, and prepared detailed messages to be laid before 
Parliament proposing the issue of five-frane bank-notes to relieve 
the drain of small silver, making national bank notes a legal tender, 
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and authorizing the Council to issue a general notification of neutral- 
ity addressed to the Powers. The Council asked furthermore that 
Parliament approve the mobilization and confer upon the Council 
authority to act at its own discretion with respect to all measures 
necessary to preserve the security, integrity, and neutrality of the 
country, to maintain its credit, and assure adequate supplies of food 
for the people. Said the Council: 


Il ne peut avoir de doute sur 1’attitude que la Suisse doit prendre 
dans ce conflit. La ligne de conduite politique que notre pays a 
librement choisie, la reconnaissance de notre neutralité insecrite dans 
des traités internationaux, enfin tout le cours de notre histoire ne 
permettent pas de douter que le bien de notre pays réside dans 
l’observation d’une complete neutralité. 

Nous vous demandons de nous autoriser a notifier aux puissances 
étrangéres cette décision de neutralité de la Confédération suisse. 
Toutes les mesures seront prises en vue d’assurer le respect et la 
stricte observation de cette neutralité. La neutralité, 1’indépendence 
et l’intégrité de la patrie ont pour condition la ferme resolution de 
notre peuple de repousser par la force des armes toute attaque 
étrangére, d’oi qu’elle vienne. Surs de cette puissante volonté du 
peuple suisse, nous avons mobilisé hier 1’armée, élite, landwehr et 
partie du landstrum. Nous avons voulu par 1a, des le premier jour, 
étre en état d’opposer notre armée entiére A toute tentative de 
violation de notre territoire. En évitant les demi-mesures, nous ne 
liasons rien perdre des grands sacrifices que notre peuple a consentis 
depuis longtemps pour son armée et nous n’avons pas reculé devant 
la mise en ligne de l’ensemble de nos forces, parce qu’elle nous a 
paru étre la seule mesure répondant 4 la situation. 

Nous vous prions de donner votre approbation 4 la mobilization 
générale que nous avons ordonnée. 

Le soin mis depuis des années 4 1|’instruction de nos troupes, a 
leur armement, 4 leur équipement, 4 la préparation générale a la 
guerre nous donne la confiance que nous serons a la hauteur de la 
tache qui nous incombe. Les mesures prises pour assurer 1’appro- 
visionnement de la population en pain nous sont un garant que nous 
pouvons, 4 vues humaines, aller sans crainte au-devant des événements. 


Ce que seront ces événements, quelle extension prendra la guerre, 
quels Etats y seront impliqués, voila ce que personne ne saurait dire 
aujourd’hui. Mais nous prévoyons que nous aurons besoin de toute 
l’armée et de toute la force économique de la nation et nous devons 
vous demander de nous donner 1’une et 1’autre sans limite. Nous 
sommes conscients de la responsibilité qu’impose et de la confiance 
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que suppose cet octroi de pouvoirs et de crédits illimités. Nous 
sommes surs toutefois que vous n’hésiterez pas, en cette heure grave, 
& nous donner et ces pouvoirs et ces crédits, dont nous ferons 1’usage 


le plus consciencieux. 
Nous avons la conviction que notre patrie, forte de l’union et de 


l’esprit de sacrifice de sa population, forte de sa préparation a la 
guerre et de l’esprits vaillant qui anime son armée fera face avec 
honneur 4 la serieuse épreuve a laquelle elle est soumise. 


Parliament being met in a session lasting but a few hours, 
promptly passed a series of ordinances accurately responsive to the 
requests of the Council, and having, in pursuance of the Constitu- 
tion (Art. 85, see. 4) which recognizes no permanent military officer 
of higher grade than colonel, elected Colonel Ulrich Wille General 
of the Swiss army adjourned. On only three preceding occasions, 
under the present national Constitution, has it been deemed neces- 
sary by the Federal Assembly to place a general in command of its 
army. The first of these occasions was on December 20, 1856, when 
Switzerland’s integrity was threatened by Prussia, unwilling to re- 
linquish its ancient and royal control of the little principality of 
Neuchatel; nor did it yield to the inevitable until Dufour, elected 
General and at the head of 30,000 men, and, eventually, supported 
by Louis Napoleon, evinced Swiss determination to bring Neuchatel 
wholly within the democratic federal circle. The second occasion was 
on May 2, 1859, when Dufour was again named General on the occa- 
sion of the rapid approach of Austrian troops toward the Swiss- 
Italian frontier and the brief but decisive campaign, of which the 
battles of Magenta and Solferino were the most famous conflicts, the 
horrors of the latter giving rise to the Red Cross. The third occasion 
arose in the Franco-Prussian War of July, 1870, when Colonel Herzog, 
of Canton Aargau, then artillery instructor-in-chief, was named Gen- 
eral of the army of defense, Colonel Rodolph Paravicini, of Canton 
Basel, being the Chief of Staff. The ceremony of electing Colonel 
Wille as General on August 3, 1914, closed with the solemn taking 
of an oath in Parliament on the part of the newly elected officer. 

In passing the highly important ordinance granting unlimited 
executive functions to the Federal Council, and thus freeing that 
body from constitutional limitations in its prosecution of measures 
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looking to national protection, the Federal Assembly declared its 
unswerving determination to maintain the country’s neutrality dur- 
ing the war now imminent, approved the order of general mobiliza- 
tion, and said: 


Art. 3. L’Assemblée fédérale donne pouvoir illimité au Conseil 
fédéral de prendre toutes les mesures nécessaires a la sécurité, 1’in- 
tégrité et la neutralité de la Suisse, 4 sauvegarder le crédit et les 
intérets économiques du pays et, en particulier 4 assurer 1’alimenta- 


tion publique. 
Art. 4. A cet éffet il est ouvert au Conseil fédéral un credit 


illimité. Autorisation lui est en particulier donnée de contracter les 


empruntes nécessaires. 
Art. 5. Le Conseil fédéral rendra compte a 1’Assemblée fédérale 


dans sa plus prochaine session de 1’emploi qu’il aura fait des pouvoirs 


illimités qui lui sont accordés. 
ArT. 6. Le present arrété, lequel est declaré urgent, entre im- 


médiatement en vigueur. 


It will be noticed that in the concluding pages of the Assembly’s 
decree, the decree itself is declared to be urgent and thus withdrawn 
from the control of any referendum petition. This is in pursuance 
of Article 89 of the Federal Constitution, which provides that de- 
erees of a general character which are not urgent shall be submitted 
to the adoption or rejection of the people upon a demand made by 
30,000 citizens. 

The above proceedings having been taken by the two Houses in 
joint session, Parliament adjourned, leaving the conduct of the coun- 
try in the hands of the Federal Council. On the following day the 
Council issued a preliminary ordinance touching the maintenance of 
Swiss neutrality, this neutrality, it was stated, comprising those por- 
tions of Savoy heretofore brought within the protection of Swiss 
neutralization. In replying to this declaration, the French Govern- 
ment announced its determination scrupulously to observe the treaties 
touching Swiss neutrality, but added that with respect to Savoy 
there appeared to be need of a further special agreement: 


Quant a la zone de Savoie, dont la neutralité est prévue par les 
traités de 1815 et 1860, le Gouvernement de la République croit devoir 
rappeler au Gouvernement de la Confédération que les conditions de 
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l’intervention éventuelle de la Suisse en vue d’assurer cette neutralité 
devraient, d’aprés 1’Acte d’acceptation du traité de Vienne en date 
du 12 aoit 1815, étre l’objet d’un accord entre la France et la Suisse. 


Replying to this communication, the Swiss minister at Paris de- 
clined to admit that a right to occupy Upper Savoy on the part of 
Switzerland depended in any manner upon a preliminary agreement 
between the two governments in view of the treaties and agreements 
of 1815. 

In the end the point here under discussion failed to assume prac- 
tical importance. Wounded prisoners and civilians seeking repatria- 
tion were, as has been already noticed, taken freely across Swiss and 
Savoy territory, the town of Evian on Lake Geneva being a principal 
point of transshipment on the long route from northern France 
through Geneva to the south or east. Nor was it found necessary 
to reach any more precise diplomatic settlement of the questions 
thought to be at issue, if indeed such questions could be properly 
said to exist under the treaties noticed in the earlier installments of 
the present article. 

It should be noticed that while Italy was not a signatory to the 
neutralization treaties of 1815, nor as yet, in 1914, a belligerent 
Power, it promptly announced, in replying to the Swiss declaration 
of neutrality, its determination to abide by the principles conceded 
by the other Powers in 1815: 

Par note du 5 de ce mois, la Légation de Suisse 4 Rome a bien 
voulu porter 4 la connaisance du Ministére des Affaires Etrangéres 


le texte de la déclaration de neutralité faite par la Confédération 
suisse en raison de 1’état de guerre existent entre plusieurs Puissances 
européennes. 

Le Gouvernement de Sa Majesté, en informant le sous-signé de ce 
qui précede, vient de le charger de déclarer au Conseil fédéral que, 
quoique |’Italie ne soit pas une des Puissances signataires de ]’Acte 
du 20 novembre 1815, portant reconnaisance et garantie de la neu- 
tralité pérpétuelle de la Suisse et de 1’inviolabilité de son territoire, le 
Gouvernement du Roi s’est toujours inspiré des principes consacrés 
par cet Acte et est fermement résolu a observer cette attitude a 


l’avenir. 


Early in the war it was determined by the Council to confine the 
eonduct of the press within limits which would be consistent not only 
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with neutrality, but with due regard to the interior safety of the 
country. Accordingly, on August 10, 1914, the Council issued a 
general order touching censorship with regard to publications as to 
the number and movements of army units or other information tend- 
ing to compromise the military situation. To the Army High Com- 
mand was therefore assigned to a certain degree the faculty of press 
censorship with regard to military affairs. At the same time a 
Federal Press Commission was instituted composed of five members, 
two of these being nominated by the press itself, and three by the 
government, whose jurisdiction was to embrace not only the press 
proper, but also Swiss publications of every kind, and also imported 
printed material, the commission to notify the Council touching all 
transgressions of the rules or principles upon which it was established. 
The Commission of Press Control was formed under the presidency 
of Professor Roethlisperger, president of the Bureau de repatrie- 
ment des internées civiles created by the Federal Council September 
22, 1914; Diesbach, of the National Council; Professor Rochat, and 
Dr. Wolti, the two latter being nominated by the Swiss Press Asso- 
ciation. The celebrated Professor Huber, who, at the outset, ac- 
cepted the presidency of the commission, was subsequently, upon 
Rothlisperger’s taking the presidency, replaced by Ringlier, former 
chancellor of the Confederation. 

In no department of its activity, however, was the Federal Coun- 
cil called to exercise its patience and discretion in greater degree 
than in the economic field, although here its labors have been re- 
flected in the measures subsequently taken by many other govern- 
ments. But Switzerland’s peculiar position geographically may be 
fairly said to have imposed upon the country many economic prob- 
lems special to itself and not to be precisely paralleled elsewhere. 
Nevertheless it is worthy of notice that here the problems of food 
conservation, on the one hand, and of obtaining fuel and certain 
varieties of food products, on the other, were at times of the gravest 
character, and are not, even as these lines are being written, by any 
means happily adjusted. Mutual jealousies between the two belliger- 
ent parties led to the placing of importations under the watchful 
eare of two high commissions—on the part of the Allies, the com- 
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mission was known as Société Suisse de Surveillance Economique 
(S. S. S.), and on the part of the Central Powers Schweizerische 
Treuhandstelle (S. T. S.). 

The war had placed the country, as has been already mentioned, 
in a condition of extraordinary economic difficulty, a difficulty or a 
series of difficulties immensely enhanced by the fact that the oppos- 
ing belligerents were determined to carry on a warfare of economic 
as well as of a military and naval character. Switzerland’s position 
utterly forbade it to disregard either the wishes or necessities of 
either belligerent group. The government was compelled, therefore, 
to recognize not merely Swiss necessities but those of the surrounding 
belligerent territory; all sales of materials on the part of the bellig- 
erent Powers and their importation into Switzerland were conse- 
quently made subject to certain principles of reciprocity as well as 
to real or imaginary belligerent advantage, while, on the other hand, 
looking further afield the Swiss Government was compelled anxiously 
to watch its opportunity of securing transoceanic supplies through 
the French ports of Bordeaux and Cette, the latter port being on the 
Mediterranean and destined to rise through war conditions to a posi- 
tion of importance unknown to it for many centuries. Carriage via 
Rotterdam and the Rhine was soon seen to be impracticable, for 
international law, freely allowing commerce between neutral coun- 
tries, has been obliged in the present war nevertheless, as on earlier 
occasions, to warrant the stoppage of supplies whose destination was 
only apparently neutral and in reality belligerent. Now Rotterdam 
was for all practical purposes a German seaport, and commerce in 
ascending the Rhine, after leaving Holland, necessarily passed through 
German territory before reaching Swiss borders. Switzerland, there- 
fore, could only rely upon food supplies from beyond sea coming to 
her through Bordeaux, Cette, or the Italian port of Genoa. Again, it 
was not to the interest of the belligerent Powers surrounding Switzer- 
land that raw material of any description should cross Swiss borders 
by way of importation from the territory of one belligerent to be 
subsequently either sold to another and opposing government, or 
converted through process of manufacture into merchandise useful 
in war to the opponent. Starting from such premises, Germany 
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insisted on severe conditions touching all material imported by the 
Swiss, none of which in any form, original or converted, should 
reach Entente territory. In addition to these more or less reasonable 
requirements there were added on Germany’s part a series of de- 
mands for compensation, that is to say, if German coal, iron and 
steel, for example, were supplied to Swiss importers, Switzerland 
should guarantee to Germany permission to import needed agricul- 
tural and other supplies in certain proportional amounts annually. 

With respect to the Allies, the regulations of the Swiss Surveil- 
lance Society expressly laid it down that permission to export might 
be given where there was no question of warlike use in the manu- 
factured articles derived from the raw materials supplied by im- 
portations across the French border. Germany, however, went fur- 
ther and insisted that no German coal be used in any Swiss industry 
producing munitions of war exported to the Entente, and laid down 
these principles in a series of formal treaties. The seat of the Sur- 
veillance Society was in the federal capital of Berne; that of the 
German Trust Organization, S. T. S., at Zurich. The Swiss Govern- 
ment organized a special commission which might receive from the 
German authorities permission to import when the details had been 
satisfactorily passed upon by. the Trust Office (S.T.S.) at Zurich. 
With the close of hostilities these complicated arrangements, never 
functioning without much friction, will now become things of the 
past. In theory and practice they were of course quite outside of 
the constitutional order, and were an emanation from the unre- 
stricted executive authority given to the Federal Council on August 
3, 1914. 

Equally outside of constitutional provisions were the long series 
of measures devised by the Council as the war progressed, to secure 
the actual provisioning of the country and to relieve the serious 
questions arising between debtor and creditor. To assure an ade- 
quate supply of provisions, the government found itself compelled 
to sequester and in effect monopolize stocks on hand and to be im- 
ported of the principal foodstuffs; this process was ultimately ex- 
tended to the milk, cheese and butter production, an equitable and 
necessary supply of these latter being found ultimately possible only 
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through direct aid extended by the government, which itself appro- 
priates sufficient funds to meet the cost to the consumer in fixed pro- 
portions, so that all may be fed, and fed at a price which every class 
is found fairly able to pay. 

The innumerable problems arising from the relation of debtor 
and creditor by reason of the stress produced by the war forced the 
government at the very outset to call to public assistance the institu- 
tion of the moratorium and kindred measures. If we understand 
by the term moratorium a measure whose effect is to postpone 
maturities fixed by law or agreement, there were found, save in the 
case of registration of patents and industrial designs, few occasions 
for the enforcement of this institution, although allied measures of 
protection were numerous enough, and notably in the respite granted 
to mortgagors, including the railways, against a too severely abrupt 
realization of creditors’ claims. In the category of those granted 
relief against a stress produced wholly by the war should be included 
the numerous company of hotel proprietors who found themselves in 
a peculiarly trying situation for the reason that many of the most 
noted Swiss resorts are leased only by those operating them, and 
these lessees, in the absence of pleasure travel, were quite unable to 
meet the demands of their landlords. 

As the war progressed the extra-constitutional powers conferred 
upon the Federal Council began to seem oppressive to some and to 
others more or less in conflict with the traditions of Swiss self-gov- 
ernment. It was found also that so constant were the demands of 
the country’s necessities upon the Council that it perforce neglected 
to bring up before Parliament and the people for a final decision at 
the polls a series of constitutional reforms proposed by popular initia- 
tive, and received by the Council though not acted upon within the 
term of one year as contemplated by the constitution. Among these 
reforms is an initiative petition signed by over 100,000 voters and 
seeking to compel Parliament to submit national treaties for ratifica- 
tion by referendum vote; another measure would abolish public gam- 
ing. The treaty initiative took its rise in the conclusion of a con- 
vention by the Federal Council in 1909 with Germany and Italy 
renewing the earlier agreement under which the international St. 
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Gotthard Railway line was built. The treaty was ratified by Parlia- 
ment, but it conceded, in the estimation of many voters, a series of 
far too important privileges and was in derogation of Swiss national 
interests. It is beyond doubt that with the ceasing of the war pres- 
sure upon the country’s political and economic life, these and other 
constitutional measures will be brought up for popular determination. 
Indeed it is proposed, as these lines are being written, somewhat to 
curtail though not wholly abolish the Federal Council’s unlimited 
powers, while a distinct movement is on foot to revise the national 
constitution in the interest of those social, as contrasted with merely 
political, aims which post-war days seem urgently to demand. We 
need not fear, however, that either a too great centralization of gov- 
ernmental control or a weakening of government itself in the interest 
of purely socialistic views will abrogate or greatly diminish tradi- 
tions of fortitude, independence and free government which the 
Swiss have preserved through centuries of trial, and which they will 
hand down to their descendants as a bright example in the far future, 
as in the present, to all countries seeking to develop the highest ideals 


in personal and national life.” 
Gorpon E. SHERMAN. 


1 Authorities: in La Suisse Péndant La Guerre, Professor Max Thurman, of 
Fribourg, has given an excellent outline of Red Cross and economic features; 
La Suisse Neutre et Vigilante collects all official documents of permanent utility 
and will prove invaluable as a work of reference; the Federal Council’s reports 
to Parliament (Rapports du Conseil Fédéral &@ VAssemblée Fédérale sur les 
mesures prises par lui en vertu de Varrété fédéral du 3 aoftt 1914), of which 
eleven have been issued, are indispensable; some fifteen documents have been 
translated and published by the United States Naval War College in its Inter- 
national Law Topics for 1916 and its International Law Documents for 1917 
under the care of Professor George Grafton Wilson of Harvard University. 











THE CONSTITUTIONALITY OF TREATIES 


THE framers of the American Constitution did not anticipate or 
desire the conclusion of many treaties.1_ For this reason they made 
the process of treaty conclusion difficult, requiring that the President 
act only with the advice and consent of two-thirds of the Senators 
present,’ some even wishing to require adhesion of the House of Rep- 
resentatives® or a two-thirds majority of the entire Senate.‘ 

This hope, however, has scarcely been realized. With a total of 
595 treaties from its foundation to August, 1914, the United States 
has averaged more than four a year, and for the twentieth century fif- 
teen a year, or a treaty ratified every three weeks.° Along with the 


1In the Federal Convention, Gouverneur Morris “Was not solicitous to multi- 
ply and facilitate treaties,” and Madison “observed that it had been too easy in 
the present Congress to make treaties, although nine States were required for 
that purpose.” Farrand, Records of the Federal Convention, 2: 393, 548. See 
also Jefferson, Manual of Congressional Practice, sec. 52, and letter to Madison, 
March 23, 1815, Moore, International Law Digest, 5: 162, 310. 

2Under the Articles of Confederation, the treaty-making power was vested 
in a majority of nine States in Congress (Art. IX), and in some of the early 
drafts of the Constitution it was vested in Congress (Farrand, 2: 143), later in 
the Senate (ibid., 2: 169, 183), and the President was finally added on the 
argument that treaty-making was properly an executive function (ibid., 2: 297), 
and that a national agency was necessary as an offset to the especial State 
interest of the Senate. (IJbid., 2: 392.) 

8 Pennsylvania especially desired this. G. Morris of that State wanted to 
add “but no treaty shall be binding on the United States which is not ratified by 
a law” (Farrand, 2: 297, 392. Later, Wilson of Pennsylvania proposed to add 
“and House of Representatives,” saying that “as treaties are to have the opera- 
tion of laws they ought to have the sanction of laws also.” On vote, Pennsy]l- 
vania alone supported the motion. (Jbid., 2: 538). This is the vote referred 
to by Washington in his celebrated message on the Jay Treaty where he refused 
to recognize the claim of the House of Representatives to participate in treaty- 
making. (Jbid., 3: 371; Annals of Congress, 4th Cong., lst sess. p. 761). 

4 Farrand, 2: 549. 

5 By 25 year periods, treaties have been concluded as follows: 1778-1799, 21; 
1800-1824, 20; 1825-1849, 63; 1850-1874, 141; 1875-1899, 142; 1900-1914, 208. 
This is in accord with the official enumeration of treaties (excluding Indian 
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steady increase in the number of treaties concluded a year, there has 
been a change in their usual character. Jefferson’s warning against 
‘“‘entangling alliances’’ might be interpreted as a warning against 
treaties, for at that time the faithful observance of treaties commonly 
amounted to passive if not active alliance. Aside from definite 
guarantees of offensive or defensive alliance, the pious hope of ‘‘per- 
petual peace and amity’’ between the contractuaries, special privi- 
leges in war and neutrality, reciprocal favors in commerce and navi- 
gation, the termination of war, transfer of territory, fixation of 
boundaries, and recognition of status were the common subjects of 
treaty stipulation. The provisions were of a character indicating 
the competitive nature of international society. By mutually en- 
joying special privileges, the contracting states hoped to improve 
their political position with respect to other states of the world.’ 
Thus the carrying out of treaty provisions was ordinarily a matter 
for the political organs of government.*® 

During the nineteenth century, however, treaties have tended to 
be regulative, rather than political in character.° Thus recent bi- 
lateral conventions commonly define extraditable crimes, provide for 


treaties) begun by the Department of State on January 29, 1908, with Treaty 
Series, No. 489. (See Checklist of U. S. Public Documents, 1911, p. 978.) In- 
cluding the protocols and modus vivendi printed in Malloy and Charles’ Collec- 
tions, the total for the period would be 633. 

6 “Perpetual peace and amity,” if intended seriously, would amount to passive 
alliance, but frequently special favors by the “neutral,” such as the use of ports 
for prizes, passage of troops, permission to recruit troops or even the guarantee 
of a fixed number of troops, rendered the passive alliance or condition of 
partiality more concrete. The association in Jefferson’s mind is clear from the 
statement in his Manual of Parliamentary Practice, sec. 52. “The Constitution 
thought it wise to restrain the Executive and Senate from entangling and 
embroiling our affairs with those of Europe.” (Moore, International Law Digest, 
5: 162. 

7 Even where private interests, such as the rights of travel, residence, and 
property of aliens, rights of navigation, importation, etc., were considered, they 
were incorporated as subsidiary to a program of national commercial expansion, 
the ultimate aim of which was the augmentation of political strength. Mer- 
eantilist economics was at the basis of most treaty-making. 

8 Although the rules of maritime war and neutrality, frequently incorporated, 


could be applied by courts. 
® The rise of Adam Smith’s free trade economics tended at first to make 
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consular establishments, define conditions of naturalization and the 
rights of aliens, or provide for the arbitration or settlement of claims 
of specified character. Even treaties concerning commerce and navi- 
gation have to a considerable extent lost their character of special 
favors, through the almost universal employment of most-favored- 
nation clauses which render it difficult to grant a favor to one nation 
without thereby extending it to all, and are mainly regulative, de- 
fining the formalities of customs collection and sanitary inspection, 
the criteria for determining the nationality of vessels, the care of 
shipwrecks, ete., in addition to guarantees of most-favored-nation 
treatment and freedom of navigation.° 

Even more remarkable is the development of general international 
agreements, either formulating principles of international law or 
establishing international unions for regulating agencies of communi- 
cation, transportation and exchange; for exercising a rudimentary 
international police; for stimulating inventiveness, artistic produc- 


equal treatment rather than special privilege the object of commercial treaties; 
though after the middle of the century intense trade rivalry again stimulated 
resort to exclusive arrangements. The geographic position of the United States, 
with its new idea of neutrality as complete impartiality rather than passive 
alliance, tended to give its treaties an especially non-political character. Finally, 
the extension of relations between individuals of different States due to improve- 
ments in means of transportation and intelligence has brought a wide range 
of non-political relations within the scope of treaty-making. See this JoURNAL, 
10: 717. The change in character is perhaps indicated by the tendency to sub- 
stitute for “treaty” the word “convention.” Whereas a treaty (tractatus) is 
properly a contract (for definition, see Myers, this JournaL, 11: 538), a con- 
vention is rather an instrument regulating some specific subject. (Wilson and 
Tucker, International Law, 7th ed., p. 203.) 

10 The original purpose of most-favored-nation clauses was to protect mer- 
chants against discrimination, and Great Britain hoped to encourage a general 
adoption of the policy of free trade by their use. Other States, however, have 
attempted to employ them in commercial bargaining by the interpretation ex- 
cluding reciprocal favors from their operation. This interpretation, in accord 
with the protective policy, has been traditional in the United States, and has 
been used by continental European countries, especially Germany since 1870 in 
her plan of general and conventional tariffs. See S. K. Hornbeck, this JourNaL, 
8: 397, who remarks, “Militarism, an emphatic national self-consciousness, and 
the application of the historical method to economic questions, appear among 
the chief causes which checked the tide of free trade and once more turned 
Europe toward protection.” (Ibid., 3: 420.) 
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tion, science and trade; for amicably settling controversies, ete. The 
attempt to codify international law by general agreement may be 
said to have begun with the classification of diplomatic agents by the 
Congress of Vienna in 1815, but it did not become important until 
after the Declaration of Paris of 1856, followed by the Geneva, St. 
Petersburg and Hague Conventions. The Congress of Vienna also 
began the era of international administration by establishing a régime 
for regulating the navigation of the Rhine; but while this and the 
International Sanitary Council of Tangier, Morocco, established in 
1818, alone appear in a recent comprehensive list*' of international 
administrative organizations, as established before 1850, the same list 
contains ten, from 1850 to 1875, twenty-one from 1875 to 1900, and 
twenty-one since 1900. In the half century between the American 
Civil War and the European War, more than seventy general inter- 
national conventions were concluded. Agreements, either bilateral or 
general, for the amicable settlement of international controversies 
have been especially prominent in recent treaty making. Of 209 such 
agreements in force, 123 have been concluded since 1905.*” 

Thus, while the number of treaties has increased, their predomi- 
nant character has changed from that of political contracts to codes 
of law or administrative regulations providing for international co- 
operation in a smaller or wider circle. The bulk of recent treaty 
provisions are not capable of being carried out by political agencies 
exclusively, but require the continuous action of many administrative 
authorities within states, as well as the cooperation of courts in 
applying their provisions to cases between private individuals. A 
treaty of this character really establishes a legal order embracing all 
persons and governmental agencies within the contracting states.** 
It thus becomes important to determine the extent of legal responsi- 
bility which private persons and public officers owe to this treaty- 
established legal order, especially when the obligations it imposes 
appear to conflict with obligations imposed by the Constitution or 
laws of the state. 


11D. P. Myers, World Peace Foundation, Pamphlet Series, Vol. VI, No. 6, p. 24. 


12 Jbid., p. 8. 
13 See this JouRNAL, 10: 717, and authorities there cited. 





246 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The treaties relating to the pacific settlement of international con- 
troversies, in addition to detailed regulations for conducting arbitra- 
tions and conciliations, have sometimes imposed a positive obligation 
upon the contractuaries to refrain from war or reprisal until these 
amicable means of settlement have been tried. Article 21 of the 
Treaty of Guadaloupe-Hidalgo, between the United States and Mex- 
ico (1848), forbade resort to ‘‘reprisals, aggression or hostility of any 
kind’’ until the government of the state ‘‘which deems itself ag- 
grieved shall have maturely considered, in the spirit of peace and 
good neighborship, whether it would not be better that such differ- 
ence should be settled by the arbitration of commissioners appointed 
by each side, or by that of a friendly nation.’’ The same idea has 
come into prominence through the twenty Wilson-Bryan peace treaties 
concluded by the United States since 1914. In these the contrac- 
tuaries agree to submit all non-arbitral disputes to a high commis- 
sion which shall submit a report within a year, and ‘‘they agree not 
to declare war or begin hostilities during such investigation and be- 
fore the report is submitted.’’ 

The same idea is given more definite sanction in the Covenant 
of the League of Nations accepted by the Paris Peace Conference on 
April 28, 1919, which recognizes the legal responsibility of all parties 
to employ effective measures in defense of its terms.** 

i4Such a responsibility was recognized in the Amphyctioniec oath to punish 
violators of the Covénant “with foot and hand and voice and by every means 
in our power.” (Darby, International Tribunals, 4th ed., 1904, p. 6.) Solon’s 
assertion that “That Commonwealth is best administered in which any wrongs 
that are done to individuals are resented and redressed by the other members 
of the community, as promptly and as vigorously, as if they themselves were 
personal sufferers” (Plutarch, Solon, sec. 18) has been thought applicable to 
the commonwealth of states by later writers. (Grotius, I, c. 5, sec. 2; Creasy, 
p. 44.) The thought is embodied in a celebrated passage by Suarez (Tractatus 
de Legibus ac Deo Legislatore (1612), II, c. 19, sec. 9) and is essential in the 
systems of Grotius (De Jure Belli ac Pacis (1625), Prolegomena, sec. 18, 19, I, 
ec. 5, sec. 1, 2; II, ec. 20, sec. 40, par. 4; c. 25, sec. 6) and Wolff (Jus Natura@ et 
Jus Gentium, 1740, sec. 1090). Though Vattel departed from his master and 
rejected the conception of the Civitas Maxima (preface, Carnegie ed., p. 9a), he 
admitted a limited responsibility on the part of each state to maintain the general 
law. “If there be any that makes an open profession of trampling justice under 


foot or despising and violating the right of others, whenever it finds the oppor- 
tunity, the interest of human society will authorize all others to unite in order 
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In the presence of treaties which impose a legal obligation upon 
states to refrain from, or to engage in, types of action (such as war 
and intervention) which have traditionally been regarded as of an 
exclusively political character, the question arises, can the authori- 
ties of states carry them out without radical modification of existing 
constitutions and legal theory? Can a state in good faith undertake, 
as a legal obligation, matters left by its Constitution to the unlimited 
discretion of the political authorities? If it can, justification for 
such broad exercise of the treaty-making power must be found in 
the constitutional principles of the state itself. 

The rise in importance of treaties establishing a legal order wider 
than the state, and of treaties creating a general responsibility for 
the security of the world order, makes the relation of treaties to the 
constitutional law of states a question of practical importance. 


THE UNITED STATES 


In the United States the question of constitutional limitations of 
the treaty power has been much discussed, and three views may be 


to humble and chastise it.” (Le Droit des gens, II, ec. 5, sec. 70, see also Prelim. 
sec. 22.) Kaltenborn says, “From the point of view of the science of interna- 
tional law, the body of states subject to international law must be regarded 
in abstracto as obligated to protect the rights of each individual state and, 
accordingly, is obligated to offer legal procedure and grant legal awards in the 
case of disputes and injuries.” (Zeits, fur die gesamte Staatswissenschaft, 27: 86, 
(1861), quoted by Schiicking, The International Union of the Hague Confer- 
ences, 1919, p. 46); and Daniel Webster thought it a sufficient answer to the 
claim that America was not interested in the injustices of Europe “to say that 
we are one of the nations of the earth; that we have an interest, therefore, in 
the preservation of that system of national law and national intercourse which 
has heretofore subsisted so beneficially for us all. . . . We have as clear an 
interest in international law as individuals have in the laws of society.” 
(Writings, ed. 1903, 5:75.) More recently the theory was clearly stated by 
Elihu Root, “If the law of nations is to be binding, if the decisions of tribunals 
charged with the application of that law to international controversies are to be 
respected, there must be a change in theory, and violations of the law of such a 
character as to threaten the peace and order of the community of nations must 
be deemed to be a violation of the right of every civilized nation to have the 
law maintained and a legal injury to every nation.” (This JouRNAL, 10:9.) 
See also Creasy, “First Platform of International Law,” London, 1876, p. 44; 
Amos, Jurisprudence, London, 1872, pp. 411, 456; this JouRNAL, 12:78-79. 
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distinguished: (1) The treaty-making power is entirely unlimited; 
(2) the treaty-making power is subject to constitutional limitations, 
but the observance of these limitations is entrusted to the treaty 
power itself, the Senate being especially charged with this function; 
(3) the treaty-making power is subject to constitutional limitations, 
and a treaty in conflict with the Constitution is void and may be so 
declared by the courts in the same manner as a statute. The bulk 
of authority can be marshalled in favor of the third view, but actual 
practice seems to lend support to the second. Mr. Marcy, while 
Secretary of State, said: ‘‘The Constitution is to prevail over a 
treaty where the provisions of the one come in conflict with the other. 
It would be difficult to find a reputable lawyer in this country who 
would not yield a ready assent to this proposition.’’ Yet it does not 
appear that a court has ever declared a provision of a treaty void 
as being in conflict with the Constitution,** and in some cases con- 
stitutional provisions apparently in conflict with treaty provisions 
have been interpreted so as to permit the application of the treaty. 

The Senate, on the other hand, has regarded itself as the especial 
guardian of the Constitution in exercising its part in treaty making 
and has frequently refused to consent to the ratification of treaties 
thought to be unconstitutional.*? 

15 Mr. Marcy to Mr. Mason, September 11, 1854, Moore 5: 167. To the same 
effect, see Mr. Marcy to Mr. Aspuria, November 15, 1854; Mr. Blaine to Mr. Chen 
Lan Pin, March 25, 1881; Mr. Cass to Lord Napier, February 7, 1859, Moore, 
5:169, 177; Cherokee Tobacco Case, 11 Wall. 616 (1870); Geofroy v. Riggs, 
133 U. 8. 258 (1890) ; Corwin, National Supremacy, N. Y., 1913, p. 5; Crandall, 
“Treaties, their Making and Enforcement,’ Washington, 1916, p. 266; Von 
Holst, “Constitutional Law of the United States,” Chicago, 1887, p. 202. 

16 Corwin, op. cit., p. 5; Anderson, this JouRNAL, 1: 647; Willoughby, Con- 
stitutional Law, 1910, 1: 493. 

17 Ralston Hayden, “The States’ Rights Doctrine and the Treaty-making 
Power,” Am, Hist. Rev., 22:56; Corwin, op. cit., 141, 302. The fathers seem 
to have considered the Senate a special bulwark of States’ rights, Farrand, op. cit., 
2: 393; The Federalist, No. 64 (Jay), Ford. ed., p. 432; Elliot, Debates, 4: 137. 
The situation has made altercation between the Executive and the Senate 
as to their relative share in treaty-making perennial. One of the first instances 
is described by John Quincy Adams: “Mr. Crawford told twice over the story 
of President Washington’s having at an early period of his administration gone 
to the Senate with a project of a treaty to be negotiated, and been present at 
their deliberations upon it. They debated it and proposed alterations, so that 
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The argument for an unlimited treaty-making power is grounded 
on a possible necessity and has been thus stated: 


Laws operate only on land over which our government is an ex- 
elusive sovereign, and it can thus always so formulate them as to 
conform to the Constitution. But treaties operate upon other nations, 
and therefore must conform to the wills of all the signatory Powers. 
For example: our Constitution guarantees every State a republican 
form of government. But if a monarchical Power were to occupy, 
say, the State of Maine, and vanquish us in the war, the treaty of 
peace might have to convert such state to a monarchical form of 
government through conquest, and no court could nullify such treaty 
on the ground that it violated the Constitution. This was all within 
the ken of those who made the Constitution. Therefore, while only 
laws made in ‘‘pursuance’’ of the Constitution are valid, yet all 
‘*treaties made, or which shall be made under the authority of the 
United States’’ are valid when properly ratified. Otherwise our first 
unsuccessful war, involving terms of peace disappointing to some 
alleged constitutional inhibitions, might find us institutionally im- 
potent to make terms of peace with a superior force. In which event 
the government would perish, and the whole Constitution with it. 
In the nature of things, and ex necessitate in case of war, the treaty- 
making right, or power, can not be subject to any such limitations. 


when Washington left fhe Senate Chamber he said he would be d———d if he 
ever went there again. And ever since that time treaties have been negotiated 
by the Executive before submitting them to the consideration of the Senate. 
(Memoirs, 6: 427.) Senator Maclay comments on the same incident: “I can not 
now be mistaken. The President wishes to tread on the necks of the Senate. 
Commitment will bring the matter to discussion, at least in the committee, 
where he is not present. He wishes us to see with the eyes and hear with the 
ears of his Secretary alone. The Secretary to advance the premises, the Presi- 
dent to draw the conclusions, and to bear down our deliberations with his 
personal authority and presence. Form only will be left to us. This will soon 
cure itself.” (“Journal of William Maclay,” N. Y., 1890, p. 132.) John Hay’s 
attitude while Secretary of State is well known. On April 24, 1900, he wrote: 
“Matters have come to such a pass with the Senate that it seems absolutely 
impossible to do business. . . . The fact that a treaty gives to this country a 
great, lasting advantage, seems to weigh nothing whatever in the minds of 
about half the Senators. Personal intérests, personal spites, and a contingent 
chance of petty political advantage are the only motives that cut any ice at 
present.” In 1904 his attitude was more philosophical: “A treaty entering the 
Senate is like a bull going into the arena: no one can say just how or when 
the final blow will fall—but one thing is certain—it will never leave the arena 
alive.” (Thayer, “The Life of John Hay,” 2:274, 393. See also, ibid., 2: 254, 
273.) See also, Corwin, “The President’s Control of Foreign Relations,” 1917, 


p. 87. 
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It is the right of self-preservation and must be free-footed and free- 
armed.*® 


The proper view appears to be a synthesis of all three. The treaty- 
making power is subject to constitutional limitations enforceable by 
the courts. But most of the important distributions of function 
implicit in the spirit of the Constitution do not apply to the treaty 
power by the strict letter of that instrument. The preservation of 
these and the determination of the legitimate scope of treaty-making 
is a political question '® confided to the good faith, good sense, con- 
stitutional obligation, and sense of political responsibility of the 
President and Senate in performing their appointed functions. There 
are probably no limitations which could not be transcended in case 
of necessity, though this is a matter outside of the law. A treaty, 
although manifestly violating the Constitution if necessary to secure 
peace, would, like revolution or intervention, be justified by its ‘‘suc- 
cess’’ in preventing a worse situation.2® It would have to be ac- 
cepted as a fait accompli by the courts and other organs of the 
government, but it would nevertheless be illegal in its origin. 

The constitutionality of treaties depends upon canons the re- 
verse of those determining the constitutionality of statutes. While 


an Act of Congress can only be regarded as valid when it is in pur- 
suance of an express grant of power or a power readily implied 
therefrom, a treaty would be regarded by the courts as valid, unless 


18 Congressman D. J. Lewis, February 17, 1917, Cong. Rec., 64th Cong., 2nd 
Sess., p. 4205. 

19 A considerable number of constitutional questions are regarded by the 
courts as “political questions” and left to the discretion of political organs. 
Such are the questions: What constitutes a “republican form of government?” 
(Const. Art. IV, see. 4; Luther v. Borden, 7 How. I, 1848); what constitutes 
“invasion” or “rebellion” permitting the calling out of the militia? (Const. 
Art. I, sec. 8, cl. 15; Martin v. Mott, 12 Wheat., 19, 1827); what territory be- 
longs to the United States? (Const. Art. IV, sec. 3, cl. 2; Jones v. U. S., 137 
U. S. 202, 1890), ete. 

20 “Tt is a high and summary procedure which may sometimes snatch a remedy 
beyond the reach of law. Nevertheless, it must be admitted that in case of 
Intervention, as in that of Revolution, its essence is illegality, and its justification 
is its success.” MHistoricus (Sir Vernon Harcourt), “Letters on Some Questions 
of International Law,” London, 1883, p. 41. 
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it violated an express prohibition imposed upon the Government of 
the United States or a prohibition readily implied from the nature 
of the government. This difference is explained by the fact that 
the legislative power is divided between the national government 
and the state governments, whereas the treaty-making power is given 
in toto to the national government *' and specifically prohibited to 
the States.22 The distinction is recognized in Article VI, according 
to which statutes, to be the ‘‘supreme law of the land,’’ must be 
‘‘in pursuance’’ of the Constitution, while treaties need only have 
been made ‘‘under the authority of the United States.’’ ** 

To decide what prohibitions of the Constitution are actually ap- 
plicable to the treaty-making power, a concrete examination of the 
various provisions is necessary. Constitutional limitations may be 
divided into three classes: (1) those based on the division of power 
between national and state governments; (2) those based upon gen- 
eral prohibitions of the power of government in defense of indi- 
vidual rights; (3) those based upon the separation of the depart- 
ments of the national government.** 


21 Constitution, Art. II, see. 2, el. 2. 

22“No State shall enter into any treaty, alliance or confederation” (Const. 
Art. I, see. 10, cl. 1). Against the exclusiveness of the national treaty power, 
Art. I, see. 10, cl. 3 (“No State shall, without the consent of Congress. 
enter into any agreement or compact with another State, or with a foreign 
power”) has been urged. (W. E. Mikell, Am. Law. Reg., 57: 435, 528.) In view 
of the earlier absolute prohibition, it seems that these “agreements and com- 
pacts” must be distinguished from treaties, probably referring “to trifling and 
temporary arrangements between States and foreign powers without substantial 
political or economic effect.” (J. P. Hall, “State Interference with the en- 
forcement of Treaties,” Proc. Acad. of Pol. Sci., 7: 555.) See also, Holmes r. 
Jennison, 14 Pet. 571; Va. v. Tenn., 148 U. S. 503; Legare, Att. Gen. 3 Op. 661 
(1841); C. P. Anderson, this JourNaL, 1: 638; A. A. Bruce, Minn. Law Rev., 
2: 500 (June, 1918); Crandall, op. cit., p. 141; J. P. Hall, Constitutional J aw, 
1911, p. 328. 

23 The immediate motive for the difference in form appears to have been 
to insure the validity of treaties concluded before 1789. (Farrand, op. cit., 
2:417; Corwin, op. cit., p. 64.) The State ratifying conventions understood 
the phraseology to extend the subjects of treaty making beyond the subjects 
of Congressional legislation. (Corwin, op. cit., p. 66.) 

24See Treaties and the Constitutional Separation of Powers in the United 
States, this JourRNAL, 12:64. 
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(1) NATIONAL GOVERNMENT AND STATES 


The Constitution provides that ** ‘‘powers not delegated to the 
United States by this Constitution, nor prohibited by it to the States, 
are reserved to the States respectively or to the people.’’ From this 
it has been argued that the treaty-making power only embraces 
matters specifically delegated by the Constitution to the national 
government, all other matters being within the field of (a) ‘‘states’ 
rights,’’ (b) ‘‘reserved powers,’’ or (c) ‘‘residual powers.’’ *¢ 


25 Amendment X. 

26 Three distinct theories of State powers as opposed to the treaty power 
can be distinguished: (1) The States as “quasi-sovereign” entities enjoy certain 
“natural” States rights which can not be alienated without entire sacrifice of 
State autonomy and the federal theory of the Constitution. (2) By implication 
of the Constitution, certain powers have been reserved by the States and excluded 
from all interference by national organs. “It (the Constitution) must have 
meant to except out of this, the rights reserved to the States: for surely the 
President and Senate can not de by treaty what the whole government is inter- 
dicted from doing, in any way.” (Jefferson, “Manual of Parliamentary Practice,” 
sec. 52.) The ambiguous second clause must be interpreted with reference to the 
first clause, as referring to the President, Senate and House of Representatives 
acting as the legislative power. Most of the “interdictions” really applying to 
“the whole government” are in defense of individual rights, and clearly are 
not powers “reserved” to the States, though it is true that the guaranties of 
individual rights in the first eight amendments were in a sense reservations 
made by the States in behalf of their citizens, as against the national govern- 
ment. (See Boutmy, “Studies in Constitutional Law,” London, 1891, p. 63.) 
(3) All residual powers, or powers not specifically delegated to the national 
government, are exempt from interference by the treaty power. This theory 
excludes the treaty power itself from the delegations of power. Considered 
thus, it becomes merely a method of exercising these powers. “The treaty- 
making power, under this Constitution, can never be any other than subsidiary— 
is never a power independent in its vocation, however it is so in its name and 
structure. It is the handmaid—waits on the occasion of the other powers; 
and though in no posture to receive orders from them, it never yet moves to 
its exertion, save in subordination to their desires.” (Report of Senate Com- 
mittee, 1845, 56th Cong. 2nd Sess., Sen. Doc. No., 231, 6: 82.) For these dis- 
tinctions see Corwin, op. cit., p. 121. While the scope or extensity of exclusive 
State powers becomes greater in the third and in the second or first theories, 
their inalienability, or intensity, become less. The residual theory appears 
to most limit the treaty power, yet by a liberal interpretation of delegated 
powers, it can be indefinitely extended, while the States’ rights theory, although 
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(A) A ‘‘states’ right’? most frequently admitted to limit the 
treaty power is that to the integrity of territory.” In Washington’s 
Cabinet, Jefferson maintained that ‘‘the United States had no right 
to alienate an inch of the territory of any State,’’ while Hamilton 
took the opposite view.** While admission of the supremacy of 
treaties granting Indian tribes an exclusive right in reservations 
within the States *® seems to go far toward admitting the right of the 
treaty power to alienate State territory, still an actual cession was 
not here in question, and later practice *° and opinion ® have con- 


apparently imposing few limitations, yet defends these with such tenacity that 
they may prove insurmountable obstacles. When the first and third theories 
are united, and all residual powers become inalienable States rights, the situa- 
tion becomes ominous for the federal government. Where the two theories are 
compromised, as in the reserved power theory, there is less danger for the 
existence of the federal government. 

27 This right gains additional support from Art. IV, sec. 3, cl. 1, forbidding 
the formation of a new State “within the jurisdiction of any other State” 
without the consent of the State legislature. The preservation of a republican 
form of government, guaranteed by Article IV, sec. 4, might seem a “States’ 
right” of similar character, but the discretionary power assumed by organs 
of the national government to determine what is a republican form of govern- 
ment seems to cast some doubt on this conclusion. (Texas v. White, 7 Wall. 700.) 
The implied exemption of State officers from taxation, is also a States’ right 
(Collector v. Day, 11 Wall. 113), though it could hardly be encroached upon 
by the treaty power. The guarantees of individual rights in Art. I, sec. 9, and 
the first eight amendments, were in their original intention reserved by the States 
for individuals as citizens of the States, and so might be called “States’ rights.” 
With the passage of the XIII, XIV, and XV Amendments, however, individual 
guarantees have assumed the character of rights guaranteed to individuals 
against the national or State governments and so can hardly be considered 
States’ rights. (Boutmy, op. cit., p. 63.) For discussion of the effect of these 
guaranties on the treaty power, see infra, sec. 2. 

28 Extract from Jefferson’s Anas, March 11, 1792, Wharton, 2: 66. 

29 Worcester v. Ga., 6 Pet. 515 (1832). President Jackson doubted the 
correctness of this decision and refused to enforce it. 

80 By Art. V of the Webster-Ashburton Treaty of 1842, the United States 
agreed to pay the States of Massachusetts and Maine “three hundred thousand 
dollars, in equal moities, on account of their assent to the line of boundary 
described in the treaty.” 

31 Dicta in Lattimer v. Poteet, 14 Pet. 14 (1840); Geofroy v. Riggs, 133 U. S. 
267 (1890); Insular cases, 182 U. S. 316 (1901); Fort Leavenworth Railroad 
Co. ». Lowe, 114 U. 8. 525, 541. See Moore, 5: 171-175; Butler, “The Treaty- 
Making Power,” 1902, 1: 411-413, 2: 238, 287-294; Corwin, op. cit., pp. 130-134. 
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curred in denying the right of cession without State consent, unless 
necessary to terminate a war. 

(B) Additional ‘‘reserved powers’’ are sometimes grouped to- 
gether as the police power, but can be distinguished as the power 
(1) to regulate exclusively land and natural resources; (2) to ex- 
ercise exclusive control over public services supported by State taxa- 
tion; and (3) to exercise police power over classes of persons and 
businesses in behalf of public safety, health, morals and eeonomic 
welfare. Treaty provisions, guaranteeing to aliens rights of entry, 
residence, landholding, inheritance, ete., equal to that of citizens 
or subjects of the most-favored nation,** have been alleged to con- 
flict with the exercise by the States of these ‘‘reserved’’ powers 
through laws discriminating against aliens, or aliens of a particular 
race or nationality (1) in the privilege of owning land,** operating 
mines,** and taking fish ** and game;** (2) in the use of public 


schools ** and the right to labor on public works; ** (3) and in the 

32 Art. XI of the treaty of 1778 with France and Art. I of the treaty of 
1894 with Japan, superseded by Art. 1 of the treaty of 1911, are examples of 
this type of provision. 

33 Fairfax v. Hunter, 7 Cr. 503; Chirac v. Chirac, 2 Wheat. 259 (1817); 
Society for the Propagation of the Gospel v. New Haven, 8 Wheat. 646 (1823) ; 
Carneal v. Banks, 10 Wheat. 259 (1825); California-Japanese controversy, 1913, 
Corwin, op. cit., p. 232; editorial, this JourNaL, 8: 571. Art. VII of the treaty 
of 1853 with France made concessions to the “States’ right.” It allowed 
Frenchmen to possess land on an equality with citizens “in all the States of 
the Union where existing laws permit it, so long and to the same extent as the 
said laws shall remain in force.” As to other States, “the President engages 
to recommend to them the passage of such laws as may be necessary for the 
purpose of conferring the right.” 

84 People v. Naglee, 1 Cal. 232 (1850). 

85 Griggs, Att. Gen., 1898, 22 Op. 214. 

36 Patsone v. Pa., 232 U. S. 138, 145. 

37 California-Japanese school children controversy, 1906, Corwin op. cit., 
p. 217; E. Root, this JourNAL, 1: 273, editorial, this JouRNAL, 1: 150, 449; Art. 
IV of the treaty of 1854 with Great Britain indicates that the United States 
doubted its right to control a State-established utility, without State consent. 
“The Government of the United States further engages to urge upon the State 
government to secure to the subjects of Her Britannic Majesty the use of the 
several State Canals on terms of equality with the inhabitants of the United 
States.” 

38 Baker v. Portland, 5 Sawyer 566 (1879); Heim v. McCall, 239 U. 8. 175, 
193 (1915), this JouRNAL, 10: 162. 
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freedom of immigration,*® labor,*® personal habits,*‘ and conduct of 
business.‘ In a few cases dicta damaging to the treaty power have 
been uttered ; ** sometimes the treaty has been subjected to a strained 
interpretation to save the State’s power;** but in no case has a 
clear treaty provision been superseded by the State law. On the 
contrary, State statutes of this character have frequently been de- 
clared void when conflicting with clear treaty provisions.“® With 
respect to statutes relating to the control of natural resources and 
State-supported services, the attitude of the courts has been cautious, 
with a decided tendency in recent cases to compromise by adopting 
interpretations of the treaty favorable to the State power.*® The 
question, however, has been on the applicability of the treaty, not 
upon its validity. 

(C) The extreme extension of State power has been put for- 
ward in the claim that unlimited discretion in the regulation and 
taxation of property and inheritances is a ‘‘residual’’ power exempt 
from interference by the treaty-making power. Treaties of the char- 
acter mentioned have sometimes conflicted with the alleged exclusive 


89 Elkison v. Deliesseline, Leg. Doc. Mass. 1845 (Senate), No. 31, p. 39 (1823) ; 
Thayer, Cases in Constitutional Law, p. 1849; Corwin, op. cit., p. 125; Wirt, 
Att. Gen. 10, p. 661 (1824); Berrien, Att. Gen., 20, p. 431 (1831); The Passenger 
Cases, 7 How. 283 (1849); In re Ah Fong, 3 Sawyer 144; Henderson v. N. Y. 
92 U. S. 259 (1875). 

40Jn re Tiburcio Parrott, 6 Sawyer 349 (1880); Truax v. Raich, 239 U. S. 
33, 43 (1915), this JouRNAL, 10: 158. 

41Ho Ah Kow v. Nunan, 5 Sawyer 532 (1879). 

42 Yick Wo v. Hopkins, 118 U. S. 356 (1886) ; Compagnie Francaise v. State 
Board of Health, 186 U. 8S. 380 (1902). Frequently in these cases the XIVth 
Amendment, as well as treaties, haye been in opposition to the exercise of 
State powers. See also Roeca v. Thompson, 223 U. S. 317 (1912). 

43 Taney, C. J., in Holmes v. Jennison, 14 Pet. 540 (1840); The Passenger 
Cases, 7 How. 283, 465 (1849); Daniels, J., in The License Cases, 5 How. 504, 
613; Grier, J., in The Passenger Cases, 7 How. 283 (1849). 

44 Compagnie Francaise v. State Board of Health, 186 U. S. 380 (1902). 
Rocca v. Thompson, 223 U. 8. 317 (1912). 

45Chirac v. Chirac, 2 Wheat. 259 (1817); Elkison v. Deliesseline, supra, 
note 39; In re Tiburcio Parrott, 6 Sawyer, 349 (1880); Truax v. Raich, 239 
U. 8. 33, 43 (1915), this JournNaL, 10:158. 

46 Patsone v. Pa., 232 U. S. 138, 145; Heim v. McCall, 239 U. S. 175, 193 
(1915), this JournaL, 10: 162. 
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right of the State to regulate the ownership, transmission and in- 
heritance of property within its limits.*? An historical view of the 
many cases bearing upon this point shows that in the days of Mar- 
shall ** and since the Civil War ** the Supreme Court has uniformly 
and in no uncertain voice sustained the treaty power as against 
alleged States ‘‘residual’’ powers. Only during the period preced- 
ing the Civil War was there a wavering, even then confined to 
dicta.®° 

Statesmen and text writers with few exceptions have taken a 
similar attitude in support of a broad treaty power.* 


47 Ware v. Hylton, 3 Dall. 199 (1796); Prevost v. Greenaux, 10 How. 1 
(1856); Fredrickson v. La., 23 How. 443 (1860); Hauenstein v, Lynham, 100 
U. S. 483 (1870); Wynans, Petitioner, 191 Mass. 276; People v. Gerke, 5 Cal. 
381 (1885). 

48 Fairfax v. Hunter, 7 Cr. 603 (1813); Chirae v. Chirac, 2 Wheat. 259 
(1817). 

49 Hauenstein v. Lynham, 100 U. S. 483 (1879); Geofroy v. Riggs, 133 U. S. 
258 (1890). 

50 Supra, note 43. 

51 For supremacy of treaty power over State powers: 

Anderson, C. P., this JournNnaL, 1: 636. 

Burr, The Treaty Making Power of the United States, 1912; Proc. Am. Phil. 

Soc., Vol. 51. 
Butler, The Treaty Making Power of the United States, 1902. 
Calhoun, Discourse, Works, ed., 1853, 1: 202; Elliot’s Debates, 4: 463. 
Corwin, National Supremacy, 1913. 
Crandall, Treaties, their Making and Enforcement, 1916; lst ed. Columbia 
University Studies, 1904. 

Devlin, The Treaty Power under the Constitution of the United States, 
San Francisco, 1908. 

Elliot, E. C., “The Treaty Making Power, with Reference to the Reserved 
Powers of the States,” Case and Comment, 22:77 (1913). 

Hall, J. P., State Interference with the Enforcement of Treaties, Proc. 
Acad. Pol. Sci., 7: 24. 

Livingston, Sec. of State, Wharton, 2: 67. 

Moore, J. B., Pol. Sci. Quar. 32: 320. 

Pomeroy, An Introduction to the Constitutional Law of the United States, 

10th ed., 1888, sec. 674. 

Root, this JouRNAL, 1: 273. 


Story, Commentaries on the Constitution, sec. 1841. 
° 


Willoughby, W. W., The Constitutional Law of the United States, vol. 2, 
1910, sec. 210, 215. 
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As a principle. of constitutional interpretation, the argument from 
the Tenth Amendment for a limitation of the treaty power by the 
‘‘residual,’’ or by the ‘‘reserved,’’ rights of the States can not be 
admitted. This provision does not limit the treaty-making power, 
because the Constitution has ‘‘delegated’’ the treaty power in its 
entirety to the ‘‘United States’’ in the words ** ‘‘(The President) 
shall have power, by and with the advice and consent of the Senate, 
to make treaties, provided two-thirds of the Senators present con- 
eur.’’ Hence no specifie delegation of the subject-matter is needed. 
If the subject is one appropriate for international negotiation, it is 
within the ‘‘authority of the United States’’ to conclude a treaty 
thereon. In this connection, it should be emphasized that treaty 
making is specifically prohibited by the Constitution to the States. 
Hence, if a field appropriate for treaty making is denied the national 
treaty-making power, an important governmental power is lacking 
in the American state. 

An analogy between the national treaty power and the national 
legislative power can not be assumed, because with the latter State 
legislative power covers the residuum not given the national govern- 
ment, but there is no State treaty power.*> The national treaty 
power, both in practice ** and theory,®’ covers a wider range of sub- 
jects than the power of Congress. 


Against supremacy of treaty power over State powers: 

Hayden, Am. Hist. Rev., 22: 566, takes a historical view showing that the 

political check has sometimes preserved States’ rights from adverse treaties. 

Jefferson, Manual of Parliamentary Practice, sec. 52. 

Mikell, University of Pa. Law. Rev., 57: 435, 528. 

Tucker, H. St. G., Limitations on the Treaty Making Power under the 

Constitution of the United States, Boston, 1915. 

52 Art. II, sec. 2, cl. 2. 

53 Art. I, sec. 10, cl. 1. In reference to Art. 1, sec. 10, cl. 3, see supra, note 22. 

54 Cushing, Att. Gen., 8 Op. 411; Anderson, this JournnaL, 1: 665; Corwin, 
op. cit., p. 163. 

55 As there is in Germany and Switzerland. 

56 Treaty guarantees of property rights of aliens within the States have been 
common since the first treaty of the United States in 1778 (Art. ix), though 
the matter is beyond the competence of Congress. Trade mark protection is 
within the treaty power (Moore, 2: 36-42), though not within the independent 
power of Congress. (The Trade Mark Cases, 100 U. S. 82, 1879.) 

57 Secretary Root emphasized this when he suggested that there is a differ- 
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The immunity from treaty interference of certain State powers 
can only be sustained by showing that they cover a subject-matter 
inherently inappropriate for treaty negotiation. That there are 
matters within State legislative competence thus excluded from 
treaty making is doubtless true. If a treaty were used as a sub- 
terfuge for tampering with the political or territorial autonomy of 
a State, or for wresting from it that control over its natural resources, 
public services, and the social and economic environment of its 
people, necessary to insure internal order and progress, undoubtedly 
the courts could declare it void as not really a treaty at all. 

As a matter of political expediency, an even wider respect for 
State autonomy may be appropriate, and it was thus to safeguard 
the interests of the States that the Senate was made such an im- 
portant element in treaty making.®® This function the Senate has 
recognized, and, especially in the period before the Civil War, fre- 
quently exercised a veto upon treaties thought to violate States’ rights, 
or redrafted them so as to permit of State consent before the treaty 
became effective within its territory.®° 

It thus appears that States’ reserved and residual powers oppose 
no legal bar to negotiation and contraction of obligations on any 
subject appropriate for treaty making, though the treaty-making 
power itself may regard it as advisable to consider the susceptibilities 


ence between the treaty-power and the legislative powers of the national govern- 
ment, with reference to State power, on account of the fact that the States have 
no treaty power. (This JOURNAL, 1:278.) Mr. Corwin has strangely misunder- 
stood this remark, saying, “This, of course, is error. There are no reserved 
powers of the States against any power of the United States.” Secretary Root 
referred to the subject-matter covered respectively by the two powers. Mr. 
Corwin interprets him as referring to the nature of the limitation. Neither are 
limited by any “reserved States rights,” it is true, but there is a wide subject- 
matter, as, for instance, the property and personal rights of aliens within the 
States, which the treaty power can handle and Congress can not unless it be to 
render existing treaties effective. See Corwin, op. cit., p. 226; Anderson, this 
JOURNAL, 1: 667. 

58 Geofroy v. Riggs, 133 U. S. 258; Story, op. cit., sec. 1508; Cooley, Consti- 
tutional Limitations, p. 103; Thayer, Cases 1: 373; Willoughby, op. cit., p. 247; 
Root, this JouRNAL, 1: 273; Corwin, op. cit., p. 19. 

59 Supra, note 17. 

60 Hayden, op. cit., Am. Hist. Rev., 22: 56. See example, supra, note 33. 
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and interests of States before ratifying treaties. The courts could 
hardly refuse to apply a treaty on the grounds of a conflict with 
State powers so long as its subject-matter was bona fide appropriate 
for international contract. 


(2) CONSTITUTIONAL GUARANTEES 


There are a considerable number of express prohibitions upon 
the power of the national government, and these undoubtedly limit 
the treaty-making power, as they do all other departments of the 
national government. Some of the prohibitions apply only to Con- 
gress,° some only to the judiciary,®** and some only to the States,®* 
but those expressed in general terms ** apply to all organs and agen- 
cies of the national government.®* Consequently, a treaty in con- 
flict with such a provision would not be made ‘‘under the authority 
of the United States’’ and would not be law in the sense of Article 
VI, section 2. 

The Constitution guarantees to a person accused of crime 
pulsory process for obtaining witnesses in his favor.’’** Article Il 
of the treaty with France of 1853 provided that consuls of the con- 
tractuaries should ‘‘never be compelled to appear as witnesses before 
the courts.’’ A conflict was thus presented to the United States 
district court of California when subpena was issued against a 
French consul. The court upheld the treaty by interpreting the 
Constitution as guaranteeing to the accused only the same rights 
of compelling testimony as to the prosecution.** France had made 
a diplomatic protest, claiming that the original arrest of the consul 
was in violation of the treaty, whereupon Secretary of State Marcy 


‘ 


‘ecom- 


61 Art. I, sec. 9, cl. 1; Amendment I. 

62 Amendment XI. 

63 Art. I, sec. 10, Amendment XIV, sec. 1. 

64 Art. I, sec. 9, cl. 2-8; Amendments II-VIII, XIII, XV, XVIII. Probably 
Amendment I should be regarded as in the same class, though in terms applying 
only to Congress. 

65 That they do not apply to the States, see Barron v. Baltimore, 7 Pet. 243 
(1833). 

66 Amendment VI. 

67 In re Dillon, Fed. Cas. 3914 (1854). 
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upheld the authority of the Constitution, taking a reverse attitude 
from that of the court. He said: * 

This principle, the President directs me to say, he cannot dis- 
avow, nor would it be candid in him to withhold an expression of 
his belief that if a case should arise presenting a direct conflict be- 
tween the Constitution of the United States and a treaty made by 
authority thereof, and be brought before our highest tribunal for 
adjudication, the court would act upon the principle that the Con- 
stitution was paramount law. 

It appears that Secretary Marcy’s view has been adhered to since 
this occurrence, because such immunities have not been granted in 
later consular conventions.™ 

Undoubtedly the more fundamental guarantees, such as that of 
‘due process of law,’’ can not be abridged by the treaty-making 
power. Thus, in the cases involving the Spanish cessions of 1898, 
the court held that, while treaty acquisitions of territory did not 
automatically extend all of the constitutional guarantees to the ac- 
quired territory, neither the treaty power nor Congress could deprive 
the inhabitants of those guarantees which might be called ‘‘natural 
rights.’’ *° 

A treaty may, however, provide for depriving persons of liberty 
in certain circumstances without violating the ‘‘due process of law’’ 
guaranty. Certain Mexican revolutionists, who crossed the Amer- 
ican border and were interned in accord with Article II of the Vth 
Hague Convention of 1907, sought to show that the treaty provision 
was void as in violation of the Fourth, Fifth and Sixth Amendments. 
The Cireuit Court of Appeals upheld the treaty," holding that 
Amendments Four and Six had no relation to the case, and that 
the ‘‘due process of law’’ required by the Fifth Amendment had 
been observed by complying with the terms of the treaty, which by the 
Constitution was itself law. 


68 Mr. Marcy, Secretary of State, to Mr. Mason, Jan. 18, 1855, Moore, 5: 167. 

69 Treaties, United States and Greece, 1902; United States and Spain, 1902, 
Malloy, Treaties, pp. 855, 1701; Sen. Doc., No. 357, 61st Cong., 2nd Sess.; 
Corwin, op. cit., p. 15. 

70 Dicta of Justice Brown in Downes v. Bidwell, 182 U. S. 244, 282; Dorr v. 
U. S., 195 U. S. 138. 
71 Ea parte Toscano, 208 Fed. Rep. 938. 
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Furthermore, the prohibitions apply only to acts affecting per- 
sons within the United States,”* as was said by the Supreme Court: 


By the Constitution a government is ordained and established 
‘‘for the United States of America’’ and not for countries outside 
of their limits. . . . When, therefore, the representatives or officers 
of our government are permitted to exercise authority of any kind 
in another country, it must be on such conditions as the two coun- 
tries may agree, the laws of neither being obligatory upon the 
other.”* 


Thus the treaty power can provide for exercising judicial au- 
thority exterritorially without reference to the constitutional guar- 
anties. 

Finally, it should be noted that the treaty-making power may 
deprive individuals of inchoate rights against foreign governments 
by providing for the cancellation of all claims for a lump sum. Such 
conventions have been upheld in the courts,* but they can not be 
said to deprive an individual of a guaranteed constitutional right, 
because the Constitution can guarantee no more than the government 


ean obtain.” 

Thus, while a treaty would be void if manifestly violating any 
of the express prohibitions of all governmental authority, as would 
be the case if individuals were deprived of guaranteed rights within 
the United States, yet judicial practice indicates that ordinarily an 


72The XIIIth and XVIIIth Amendments apply to the United States and 
territory “subject to the jurisdiction thereof,” and it has been suggested that 
other guaranties, such as that of “due process of law” in the Vth Amendment, 
may apply equally extensively (Brown, J., in Downes v. Bidwell, 182 U. S. 244, 
282). In other sections “The United States” means only the States and in- 
corporated territory (jury trial in VIth Amendment; Dorr v. U. S. 195 U. 8S. 
138; Rasmussen v. U. S. 197 U. S. 516); while in still other sections it refers 
only to the States (organization of judiciary, Art. III, sec. i; American Insur- 
ance Co, v, Canter, 1 Pet. 511). It has been suggested that an immigrant 
“although physically within our boundaries, is to be regarded as if he had been 
stopped at the limit of our jurisdiction and kept there while his right to enter 
was under debate,” and hence is not entitled to the constitutional guarantees 
(U. S. v. Ju Toy, 198 U. 8. 253, 1905). 

73 In re Ross, 140 U. S. 453, 464 (1890). 

74Comegys v. Vasse, 1 Pet. 193 (1828). 

75 Corwin, op. cit., p. 16. 
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apparent conflict of this character would be resolved by interpre- 
tation. 

In summary, it may be said that, while treaties in conflict with 
the Constitution are void, such a conflict can only occur in case one 
of the express prohibitions directed to all authorities of the national 
government is disregarded. Neither the ‘‘reserved rights’’ of the 
States, nor the prerogatives of other departments of the national 
government,’™ could render a ratified treaty void, for the authority 
to bind the nation in reference to all legitimate objects of interna- 
tional negotiation is given exclusively and in full to the national 
treaty power. Treaties made ‘‘under the authority of the United 
States’’ are the ‘‘supreme law of the land.’’ 

The classical statement of the Supreme Court in Geofroy v. Riggs 
is in point: 

That the treaty-power in the United States extends to all proper 
subjects of negotiation between our government and the governments 
of other nations is clear. . . . The treaty-power, as expressed in the 
Constitution, is in terms unlimited except by those restraints which 
are found in that instrument against the action of the government 
or of its departments, and that arising from the nature of the gov- 
ernment itself and that of the States. It would not be contended that 
it extends so far as to authorize what the Constitution forbids, or a 
change in the character of the government or in that of one of the 
States, or a cession of any portion of the territory of the latter 
without its consent. But, with these exceptions, it is not perceived 
that there is any limit to the questions which can be adjusted touch- 
ing any matter which is properly the subject of negotiation with 
a foreign country.” 


This quotation indicates that the treaty-making power is limited 
only with reference to the ends for which it may act. The means 
which the Constitution provides for performing functions which may 
be required by a treaty do not limit the power. The intent or end 
of the instrument must be to promote international welfare, national 


75*“Treaties and the Constitutional Separation of Powers in the United 
States,” this JouRNAL, 12: 64. 

76 Art. VI, sec. 2. 

77 Geofroy v. Riggs, 133 U. S. 258 (1890). “The treaty-making power vested 
in our government extends to all proper subjects of negotiation with foreign 
governments.” In re Ross, 140 U. S. 453 (1890). 
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welfare, and individual welfare. In other words, (1) the treaty 
must be international in character, not a mere subterfuge for domes- 
tie regulations; "* (2) it must be in pursuance of the fundamental 
objects of the Constitution, ‘‘to promote the general welfare’’ of the 
people of the United States,” and (3) it must not interfere with the 
rights guaranteed to individuals within the United States against 
all interference by the national government.*® Whether the first two 
requirements are fulfilled is distinctly a political question entrusted 
to the responsibility of the treaty power itself. The last alone is a 
legal question which might furnish grounds for a judicial declaration 
of unconstitutionality. 

The means to be employed in executing a treaty are generally 
indicated by the Constitution according to the kind of acts neces- 
sary, and legislative, executive, judicial action or all three may be 
required. While a treaty is spoken of as ‘‘self-executing’’ only in 
ease private individuals are immediately responsible,** and hence 
judicial application in concrete cases is the only official action needed 
to enforce it, yet all treaties might be called ‘‘self-executing’’ in the 
sense that their formal conclusion imposes an immediate responsibil- 


78“The treaty-making power . . . can not be employed with reference to 
matter not legitimately a subject for international agreement.” (W. W. Wil- 
loughby, The Constitutional Law of the United States, N. Y., 1910, 1: 504.) “By 
the general power to make freaties the Constitution must have intended to 
comprehend only those objects which are usually regulated by treaty and oan nct 
be otherwise regulated.” (Jefferson, Manual of Parl. Practice, sec. 52.) See 
also, Corwin, op. cit., pp. 19, 122, 226; Root, this JourNAL, 1:278; Anderson, 
this JoURNAL, 1: 639; Wright, this JourNAL, 12: 93. 

79 Preamble of Constitution; Anderson, this JouRNAL, 1: 639. 

80 Supra, note 64. 

81 Treaties being the “law of the land,” all provisions affecting individuals 
impose an immediate responsibility upon them to observe such provisions. The 
responsibility of private persons has sometimes been insisted upon in the treaty 
itself. “If any one or more of the citizens of either party shall infringe any 
of the articles of this treaty, such citizens shall be held personally responsible 
for the same, and the harmony and good correspondence between the nations 
shall not be interrupted thereby; each party engaging in no way to protect the 
offender or sanction such violation.” Treaty with Colombia, 1846, Art. 35, sec. 4. 
See also treaties with Brazil, 1828, Art. 33, sec. 2; Bolivia, 1858, Art. 36, sec. 2; 
Peru-Bolivia, 1836-1839, Article 30, sec. 2; Peru, 1851-1863, Art. 40, sec. 2. See 
also this JounNAL, 10: 713, 730. 
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ity upon every governmental authority whose action may be neces- 
sary to give it complete effect.** Thus, the mere fact that an inde- 
pendent organ of government is called upon to act can not impeach 
the constitutionality of the treaty. Question could not arise unless 
the treaty itself prescribed means for its own execution contrary to 
those required by the Constitution. The point as raised in the case 
of treaties establishing international courts and institutions has been 
sufficiently discussed.** Suffice it to say that no case appears to 
have involved an actual departure from the procedure required by 
the Constitution, and none is likely to do so, for the fact that a form 
of procedure or an institution for executing the treaty was established 
in the instrument itself, would create the presumption that the ulti- 
mate objects of the treaty required the action of authorities with 
powers dependent upon international agreement, and hence beyond 
the scope of any merely national organ,** and beyond the possibility 
of conflicting with the prescribed powers of such an organ. 


EUROPEAN STATES 


Although constitutions are not law in countries other than the 
United States,®** the constitutionality of treaty provisions that violate 
individual rights or invade the autonomy of governmental units, 
may require consideration as a political question. In Great Britain, 
a treaty can not deprive Englishmen of constitutional rights, because 
an instrument negotiated by the crown and affecting private rights 
has no legal validity until put in force by an enabling Act of Par- 


82 See this JouRNAL, 12: 93. 

83 [bid., 12: 70-72. 

84]n re Ross, 140 U. S. 453 (1890). See also, this JourNAL, 12: 71. 

85 In most European countries, constitutions are directory in character, each 
independent organ of government having the final decision on its own competence 
to act. Thus in France, Germany and Great Britain, a statute promulgated 
with formal correctness can not be questioned on the score of constitutionality. 
The legislature in passing it and the executive in promulgating it, have given 
an ultimate decision that it is valid. The same is true of treaties. Ratifica- 
tion and promulgation with formal regularity is ultimate evidence that the 
instrument is valid, although this does not mean that it is necessarily a source 
of law cognizable in the courts. See this JouRNAL, 10: 709 et seq. 
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liament.*® In most of the continental European countries, treaties 
affecting private rights require assent of both houses of the legisla- 
ture before they become cognizable by the courts.** 

Although the autonomy of local units does not impose any legal 
limits upon the treaty power in Europe, yet in practice the treaty 
power itself usually recognizes and respects the constitutional rights 
of such autonomous units. The unwritten constitution of Great 
Britain recognizes certain matters as within the local competence 
of the self-governing and other colonies, and in treaties dealing with 
such subjects provision is usually made for ratification by each col- 
ony before the treaty becomes operative for that territory.** A con- 
flict, however, could not come before the courts, because the treaty 
provision, if law at all, would be so because incorporated in an Act 
of Parliament, which would unquestionably prevail in any court. 

In both Germany and Switzerland there has been doubt of the 
competence of the national government to conclude treaties on sub- 
jects within the legislative power of the States or Cantons, but, as 
in the United States, practice appears to have settled in favor of this 
authority. In these countries there is a stronger argument than in 


86 Walker v. Baird, App. C. (1892), 491, 497. A resolution requiring that 
all treaties be laid before both houses of Parliament before being ratified was 
proposed in 1873 (Hansard, 214: 440, 1166, 1178, 1309, 1319) but not carried. 
Premier Asquith, in 1908, thought such submission not necessary (Hansard, 
197: 701), though Lord Grey stated, in 1911, that such “momentous” treaties as 
the American arbitration treaties of 1911 would require Parliamentary sanction 
(Hansard, 22: 1990). Parliament, as a matter of fact, has always passed en- 
abling acts to give effect to treaties affecting private rights either before or 
after ratification, and occasionally the treaty itself makes its effectiveness de- 
pendent upon such action by Parliament, Xth Hague Convention, 1907, Art. 21. 
See Crandall, op. cit., p. 280 et seg. and this JourNnaL, 10:709, 716. 

87 Crandall, op. cit., p. 314 et seq., this JouRNAL, 10: 713 et seq. 

88 Cobbett, Cases on International Law, London, 1909, 1:53; Todd, Parlia- 
mentary Government in the British Colonies, 2nd ed., p. 266; Tupper, “Treaty 
Making Powers of the Dominions,” Journ. Comp. Leg., 17:5. For treaties allow- 
ing such assent by the colonies, between Great Britain and the United States, 
see Convention as to Tenure and Disposition of Real and Personal Property, 
1899, Art. IV; Arbitration treaty 1908, Art. II, Malloy, Treaties, pp. 775, 814. 
British colonies have frequently been parties to general international conventions, 
as that for the publication of customs tariffs, 1890, Malloy, p. 1996. See also 
D. P. Myers, Representation in Public International Organs, this JouRNAL, 8: 96. 
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the United States for excluding such matters from the national 
treaty power, because the individual States still retain a limited 
power to conclude treaties. Thus Laband *® thought the treaty- 
making power in Germany was subject to the same constitutional 
division between Empire and States as the legislative power, and 
there has been judicial authority for this view.*% As the legislative 
power of the central government was much more comprehensive 
than in the United States, this limitation would not be important; 
but Kaufmann™ doubts whether such a limitation exists at all, in 
support of which he points out a number of imperial treaties actually 
in force regulating matters within State competence.” 

In Switzerland the Bundesgericht decided in 1883 that the 
national government was competent to conclude treaties even on 
subjects within the exclusive legislative competence of the Cantons, 
and writers on Swiss constitutional law have voiced the same opin- 
ion.** In Switzerland and Germany, however, as the Constitutions 
are not enforceable as law in the courts, a conflict could not, in any 
case, come before the courts. 

QuINCY WRIGHT. 


89 Paul Laband, Das Staatsrecht des Deutsches Reiches, 3d ed., 1: 639. 

90 Urtheilen des Deutsches Reichsgerichts, July 23, 1890, Ent., 26: 123. 

®1 Kaufmann, Die Rechtskraft des Internationalen Rechtes und das Verhdlt- 
nisse des Staatsorgans zu demselben, Stuttgart, 1899, p. 53. See also Urtheilen 
des Deutsches Reichsgerichts, November 3, 1884, Ent. Str., 1: 234, 236. 

92 Railroad Freight treaty, Netherlands, November 28, 1892, Art. 10, Marten’s 
NV. R. G., Il, 19: 900; Canal treaties, Belgium, France, October 8, 1887, ibid., IT, 
15: 747; Fisheries treaties, Netherlands Switzerland, June 30, 1885, ibid., IT, 
11: 561. 

98 Urtheilen des Schweite Bundesgerichts, April 9, 1882, Ent., 9: 178. 

94 Blumer, Handbuch des Schweitz Bundesstaatsrechts, 3d ed. (Morel), 1: 239, 


cited Kaufmann, op. cit., p. 53. 
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THE LAW OF ANGARY 


I. ORIGIN 


THE origin of the right of angary is traceable to early Roman 
times, and a study of its origin and development throws much light 
on the right as it is understood today. Several writers on interna- 
tional law refer to the first chapter, 41st verse, of Saint Matthew’s 
Gospel, as showing a possible origin of the term angary. This verse 
reads: 


Quicumque te angariaverit mille passus, vade cum illo et alia duo. 
(And whosoever shall compel thee to go one mile, go with him two.) 
The Greek word for compel or force is also cited, and it is clear 


that the idea of compelling some service was linked up with the early 
notion of angary. 

The following passage from the Justinian Code (529 a.p.) shows 
the word angary in its noun form, and shows that all classes alike 
were subject to the law: 

Nullus penitus cuius libet ordinis seu dignitatis, vel sacrosancta 


ecclesia, vel domus regia tempore expeditionis excusationem angari- 
arum seu parangarium habeat.' 


The distinction between angary and parangary is that the latter 
term connotes services over and above those actually required or 
forced, that is, extra services. The forced services included the fur- 
nishing of wagons and teams for public undertakings, such as for 
the post and for the transport of grain to the common distribution 
point. Naturally it eame to embrace the seizure of vessels for public 
purposes, and we find that both Huber and Loccennius refer to Book 
II, Tit. 56 of the Book of Feudalism, which had absorbed the angary 

1 Corpus Juris Civilis, Lib. XII, Tit. LI, art. 21, p. 772 Hermanni ster. edit. 


Leipzig, 1843. 
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clauses from the constitution of 1158, granted by Frederick I as a 
code for the Italians. Huber says: 

In Iure autem Feudali d. tit. 56 ut .& sequiori evo, per angarias 
& parangarias designantur qualibet opera, maxime vectorie, Froh- 
nen mit Fuhren und Pferden, An- und Vorspann, quanquam in d. t. 
56 non plene recenseantur omnia Regalia, ne quidem, Minora.* 


Loccennius : 
Has angarias imponere possunt navibus ille principes et respub- 


lice, que iura maiestatis habent. Inter regalia enim referunter 
quoque navium prestationes, in c. un. que sint regalia lib. 2 feud. 


tit. 56.° 


Here we see that a rough distinction between the prestation 
of ships and the prestation of wagons and teams, but the angary of 
vessels is firmly recognized. Kuricke did not believe a distinction 
necessary or useful. He says: 

Sunt qui cum Peckio et alias distinguunt, utrum onus nautum, an 
vero universatatem, respiciat, et hoc posteriori casu e@quum esse 


putant, per eam succurri. Sed sicut distinctio hec obscuritate non 
caret, ita rationem diversitatis me non capere ingenue profiteor.* 


It is thus seen that the right of angary had its origin in the de- 
mand by the Roman authorities for private property and personal 
services for necessary public purposes, and that it came to apply to 
ships. At least, as early as the twelfth century the right referred 
primarily to ships and lost its other meanings. 


Il, TREATIES RELATING TO THE EXERCISE OF THE RIGHT OF ANGARY. 


That the exercise of the right of angary was found in the seven- 
teenth century, and that the right was much abused, may be surmised 
from the character of the treaties which were signed in that period. 
In the first place, it is clear that vessels must have been seized for 
almost any purpose. This is shown by the prohibitory clauses appear- 
ing in three of the treaties, stating that the vessels of the contracting 
parties shall not be seized ‘‘under pretence that he has occasion for 

2 De Iure Civitatis (1752), p. 203. 

8 Iure Maritimo et Navali, Cap. V. Lib. III, p. 927 Heinnecius ed. Magdeburg. 


1740. 
*Ius Maritimum Hanseaticum, p. 887, Heinnecius ed. Magdeburg, 1740. 
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them ;’’ ‘‘ pour quelque cause que ce soit ;’’ ‘‘ni de transporter quelque 
chose.’’ In the second place, clauses from these treaties show that the 
personnel of the vessels were seized with their ship and forced to 
serve with it. Thus it is prohibited to the contractants to seize ‘‘les 
maitres, pilots, matelots,’’ or, the ‘‘mariners or merchants.’’® 

So strong was the opposition to the exercise of the old right that 
in the Pyrenees Treaty it is provided that vessels shall not be seized 
‘‘meme sous pretexrte de s’en vouloir servir pour la conservation et 
deffense du pays.’’® The English- Portuguese Treaty of July 10, 1654, 
provides : 

Art. IX. The King of Portugal shall not detain any of the repub- 
lie’s ships, merchants, or mariners, under pretence that he has occa- 


sion for them, without the consent of the Protector, or of those con- 
cerned.’ 


Article eleven of the Danish-French Treaty of 1645, provides: 


Les vaisseaux de guerre ou marchands ne seront pas contraints 
d’aller en guerre, ni de transporter quelque chose, sans le consentment 
de leur souverain, des maitres ou proprietaires de navire.® 


The requirement of the consent of the owners of the vessels in the 
ease of the two last-mentioned treaties is equivalent to denying the 
right of angary. 

The clause of the Danish-French Treaty cited above was renewed 
as Article 30 of the treaty of August 23, 1742.° The right of angary 
is denied by the Holland-Naples Treaty of 1753, and the United States- 
Moroceo Treaty of July 18, 1787, Article 19. Article 8 of the United 
States-Netherlands Treaty of January 22, 1783, which was abrogated 
in 1795 upon the overthrow of the Netherlands Government, provides: 


Merchants, masters and owners of ships, mariners, men of all kinds, 
ships and vessels, and all merchandizes and goods in general, and ef- 


5 Moetjens et Van Bulderen,—Recueil des Traités de Paix, Vol. IV, p. 775 
(1700). 

8 Ibid. 

7 Jenkinson, C. “Collection of Treaties between Great Britain amd Other 
Powers” (1785), p. 72. 

8 Dumont, VI, 329. 

® Clereq, Recueil des Traités de la France, p. 54. 
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fects of one of the confederates, or subjects thereof, shall not be seized 
or detained in any of the countries, lands, islands, cities, ports, places, 
shores, or dominions whatsoever of the other confederate, for any mili- 
tary expedition, publick or private use of any one by arrests, violence, 
or any color thereof.’° 

This clause is very comprehensive and makes clear that the right 
of angary is not to be exercised by the contractants. Other seventeenth 
century treaties denying the right of angary are the United States- 
Prussian Treaty of 1785, Article 16; the French-Russian Treaty of 
1787, Article 24; and Article 7 of the United States-Spanish Treaty of 
1796. 

With the treaty of 1799 between the United States and Prussia, 
the right of angary entered upon a new phase. 

As a result of the Napoleonic Wars, the place of the right of angary 
in international law was radically changed. The change came about 
from the precedent established by Napoleon in 1798. In the midst of 
his wars, he, as head of the Directorate, issued an order which provided 
for the requisitioning of ships in the French ports of Vecchia, Nice, 
Marseilles, and others. Among the vessels so requisitioned for the 
transport of troops to Egypt, were several neutral vessels. 

With this precedent freshly in mind, the negotiators of the treaty 
of July 11, 1799, between the United States and Prussia, drew up, as 
Article 16, the first treaty stipulation expressing a new interpretation 
of the right of angary, that is, that the right might be exercised in 
eases of urgent necessity if full indemnity is paid to the injured party. 
This article provides: 

. . . in times of war, or in cases of urgent necessity, when either 
of the contracting parties shall be obliged to lay a general embargo, 
either in all its ports or in particular places, the vessels of the other 
party shall be subject to this measure, upon the same footing as the 
most favored nations, but without having any right to claim the 
exemption in their favor stipulated in the 16th article of the former 
treaty of 1785. But on the other hand, the proprietors of the vessels 
which shall have been detained, whether by some military expedition 
or for what other purpose soever, shall obtain from the government 
that shall have employed them, an equitable indemnity, as well for 
the freight as for the loss occasioned by the delay.*? 


10 Malloy, II, 1236. 
11 United States Statutes at Large, VIII, 384. 
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The angary clause of the 1799 treaty was renewed as Article 12 in 
the treaty of 1828 between the same parties. With the exception of 
the Danish-Prussian Treaty of June 17, 1818, and two Italian treaties 
with San Domingo and Nicaragua, October 18, 1886, and June 25, 
1906, all of the nineteenth and twentieth century treaties allow the 
exercise of the right of angary with full indemnity. Article 12 of the 
Danish-Prussian Treaty provides that no vessels of the subjects of the 
eontractants shall ‘‘zwm Kriegsdienste oder zu irgendeinem andern 
Transport wider seinem Willen, gezwungen werden.’’** Article 5 of 
the Italian-Nicaraguan Treaty provides: 


I cittadini di ambe le Parti contraenti non potranno essere sotto- 
messi rispettivamente a sequestri od embargos, per ragioni di Stato, ne 
per spedizioni militari ne per causa di uso pubblico di veruna sorte; 
ne potranno essere trattenuti coi loro bastimento, equipaggi, mercanzie 
od oggetti commerciale per equali motivi.** 


This treaty does not allow the exercise of the right of angary for a 
military expedition or for any publie purpose. 

Having considered the conventional stipulations, relating to an- 
gary, a tabular comparison of the conventions for the different cen- 
turies, so far as they concern angary, is interesting and illuminating. 
It must be borne in mind that the seventeenth and eighteenth century 
treaties, excepting the United States-Prussian Treaty of 1799, relate 
to the old right. The classification of a treaty as favorable to the exer- 
cise of the right, means of course, favorable if adequate indemnity 
is paid. 

CLASSIFICATION OF TREATIES 


Seventeenth century ......... 3 unfavorable 
Eighteenth century .......... 7 ” 1 favorable 
Nineteenth century: 
eee Leer 1 “5 12 ” 
PS eT ere 1 " 16 
Twentieth century .......... 1 a 2 _ 


Six of the nineteenth century treaties are between the United 
States and Central or South American Powers. In only one of these, 


12 Gesetzsammlung fiir die preussischen Staaten (quoted by Albrecht, p. 39). 
18 De Martens, Nouveau Recueil de Traités, XXXV, 270. 
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the treaty with Peru of 1874, is indemnity required in advance. Sev- 
eral of the French and German treaties with these Powers require in- 
demnity in advance. A typical French treaty is that with Nicaragua, 
April 11, 1859, of which Article 7 provides: 









Les sujets et citoyens de l’un et l’autre Etat ne pourront étre re- 
spectivement soumis a aucun embargo, ni étre retenus avec leurs 
navires, équipages et cargaisons et effets de commerce powr un expé- 
dition militaire quelconque, ni pour quelque usage public ou particu- 
lier que ce soit, sans qu’il soit immédiatement accordé aux intéresses 
une indemnite suffisante pour cet usage, et pour les torts et les dom- 
mages qui, n’étant pas purement fortuits, naitront du service auquel 
ils son obligés.'* 















We may conclude without hesitation that the modern treaties rec- 
ognize the right of angary for military and other urgent public pur- 
poses. The question arises, however, as to the status of the right in 
the absence of treaty stipulation. In this case is it exercisable at all, 
and if so, is compensation due? Speaking in the House of Commons, 
William Pitt said: ‘‘The very circumstance of making an exception by 
treaty proves what the law of nations would be if no such treaty were 
made to modify or alter it.’’® 

Considering 48 Powers in the world, there would be a possibility 
of 1,128 treaties on any given subject, provided each Power made a 
treaty with every other Power. As a matter of fact, only about 42 
treaties have been made concerning the right of angary. Following 
Mr. Pitt’s reasoning, we would have to conclude that, in the absence 
of treaties, the Law of Nations would permit a belligerent to seize 
neutral vessels, and even neutral subjects, for a military expedition or 
some other public or even private purpose without obligation as to 
compensation or indemnity, for which all the nineteenth and twentieth 
century treaties, with three exceptions, and possibly others, provide. 
We are thus driven into a dangerous position, for it would hardly be 
held by an authority on international law that a belligerent had such 
rights. 
The reasoning just followed is unsound because it fails to recognize 







sis &, 
















SSRN ie alice utnaiinai i esi 












14 De Clercq, Recueil des Traités, VII, 588. 
15 Speeches, III, 327. 











asl i sal 





TERRA ohm 


Siren ert ite 











THE LAW OF ANGARY 273 


important factors which must enter. In the first place, it makes a tre- 
mendous amount of difference if the 42 treaty exceptions are made 
by Powers of small weight in international affairs or by some of the 
great Powers. Obviously, San Marino and Liberia when agreeing by 
treaty to do or not to do something, do not have as much weight in 
making or unmaking international law as when the United States and 
Great Britain are concerned. <A second reason for the inadequacy of 
this method of reasoning is that conventional stipulations are often 
made, not as making an exception to international law, but in confirm- 
ing it, that is, international law is declared but not amended. Such 
stipulations serve as abundant precaution. Thus it is very doubtful if 
a specific stipulation is necessary to prevent France, for example, from 
forcing subjects of the United States to take part in a French military 
expedition, or to provide for compensation in case American vessels 
were used, assuming of course that the United States was neutral. 
Finally, then, the inevitable conclusion is reached that the right of 
angary exists, even in the absence of a treaty recognizing it, but that a 
treaty renders the position of the affected neutral more secure as re- 
gards indemnity or compensation which might be given without the 
treaty. This has indeed been the case in the three notable exercises of 
the right, viz., by Napoleon I in 1798, by Prussia in 1870, and by the 
United States, Great Britain and other Powers during the present war. 
Some authorities touch upon this point. Perels holds that both 
merchant vessels and their crews belonging to a neutral Power may 
be used by a belligerent in the absence of a treaty to the contrary. 
(soweit solche nicht conventionell ausgeschlossen sind)** Hall be- 
lieves that ‘‘it is possible that a right to compensation might be gen- 
erally held to exist apart from treaties.’’** It is certainly not to be 
concluded, says Dr. Albrecht, that the German treaties placed German 
vessels in a worse position with regard to the other contracting Powers 
than they were allowed by existing international law.** Basdevant says 
of the nineteenth century treaties that they ‘‘n’ont évidemment pas eu 


16 Das internationale offentliche Seerecht der Gegenwart, p. 236. 

it International Law, p. 813 (7th edition). 

18“Requisitionem von neutralem Privateigenthum,” Zeitschrift fiir Vélker- 
recht und Bundesstaatsrecht (1912), Beiheft I, p. 44. 
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pour objet d’empirer les conditions de la navigation en créant un droit 
de réquisition qui n’existerait pas auparavant.’’!® 


III. CLASSIFICATION OF AUTHORITIES. 


A very interesting and illuminating phase of this study has been 
furnished by a classification of the opinions of writers on international 
law who have treated the subject of angary. Not only does it serve to 
clear up the uncertainty which has existed as to the strength of opinion 
which allows the right, but it also serves, when taken in connection 
with the classification of treaties, to give a fairly accurate estimate of 
the status of the right in international law. 

In making this classification, two important points have been borne 
in mind. First, that those authorities who wrote before 1798 gener- 
ally were writing of the old right which included the seizing of the 
personnel of the vessels, hence their opinions are not to be placed in 
the same category as those who wrote later. In the second place, a 
writer’s view on a given subject must be weighed or tested in connec- 
tion with all that he has to say on that subject in order that his true 
meaning may be ascertained. The subject under consideration is of 
such completeness in itself, however, that the various views admit of 
a rough classification. It cannot, of course, be absolute, but serves as 
a fairly accurate guide. 

Grotius, writing in the early seventeenth century, believed that 
only the greatest necessity gives one neighbor or state preference in 
the use of the other’s goods, and then such preference does not exist if 
the owner has an equal need for it; that if the custody of a thing suf- 
fices, it is not necessary actually to use it; that if the usage is sufficient, 
it is unnecessary to claim the right to dispose of the goods, but if a dis- 
posal is made the owner should be compensated. 


Sed quia occasione belli multa in eos, finitimos presertim patrari 
solent pretexta necessitate, repetendum hic breviter quod diximus 
alibi, necessitatem ut ius aliquod det in rem alienam summam esse de- 
bere: requiri preterea, ut in ipso domino par necessitas non subsit;: 


19“Lq Réquisition des Navires Allemands,” Revue de Droit International, 
XXIII (1916), 278. 
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etiam ubi necessitate constat, non ultra sumendum, quam exigit id est 
si custodia sufficiat, non sumendum usum, st usus, non sumendum abu- 
sum si abusu sit opus restituendum tamen pretium.*° 


It has been thought useful to divide the authorities into four 
classes: (1) those who admit the right of angary, provided indemnity 
is paid and it is exercised in case of urgent or extreme necessity. In 
this class also are placed those who admit the right without limitation 
of necessity but require indemnity. Writers in this category are 
classed as favorable. 

(2) Writers who are less emphatic in admitting the right or who 
limit or qualify it; these are classed as favorable with qualifications. 

(3) Writers who oppose the right. Such authorities are classed as 
unfavorable. 

(4) There is a fourth group of authorities who merely define the 
right or refer to other opinions. These are classed as non-committal. 

On account of the exercise of the right by Prussia in 1870, a sep- 
arate list is made of those writers who wrote before 1870 and those who 


came after that date. 
With this explanation, we may proceed to group authorities as 


follows: 
CLASSIFICATION OF AUTHORITIES 


Before After 
1870 1870 Total 


Favorable 50 
Favorable with qualifications 8 
Unfavorable y 18 
Noncommittal d 3 


It is thus seen that of 79 authorities who treat the subject of an- 
gary, a good majority admit that the right may be exercised, if indem- 
nity or compznsation is paid. Even if those who admit the right with 
qualifications or limitations are classed with those who oppose, the 
number would still be only 26 as against 50 who are favorable. If 
then, the facts here shown are connected with those shown in the elas- 
sification of treaties—in the nineteenth and twentieth centuries, it ap- 


20 De Iure Belli ac Pacis, Book III, Ch. 17. 
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pears that out of 31 treaties relating to angary, only three prohibit 
the exercise of the right if indemnity is paid, or arranged in advance 
—the conclusion may safely be made that so far as these sources con- 
tribute to the making of international law, the right of angary exists 
and is exercisable. 

Many able writers are to be found on each side of the question. 
Those in class one are: Albrecht, Azuni, Baker, Basdevant, Beawes, 
Bentwich, Bevilaqua, Bluntschli, Borchard, Bordwell, Boucher, Bry, 
Calvo, Cobbett, Cruchaga, Davis, DeCussy, Despagnet, Ferguson, 
Funck-Bretano et Sorel, Geffken, GJass, Glenn, Hall, Halleck, Heffter, 
Higgins, Holland, Holtzendorf, Kent, Larrain, LeMoine, Liszt, Mar- 
tens, Molloy, Oppenheim, Owen, Pchedecki, Perels, Phillimore, Phil- 
lipson, Poinsard, Poortugael, Resch, Spaight, U. S. Naval War Code 
(1900), Vattel, Westlake, Woolsey. 

In class two appear: Attlmayr, Bonfils, DeMartens, Foignet, Gess- 
ner, Guelle, Massé, Olivart. 

In class three appear: Carnazza-Amari, Chretien, Dana, De Negrin, 
Fiore, Hautefeuille, Institute of International Law by Resolution in 
1898, Kleen, Kluber, Lawrence (T. J.), Leray, Merignhac, Neumann, 
Piédeliévre, Pradier-Fodéré, Quaritsch, Testa. 

In elass four appear: Latour, Risley, Wilson and Tucker. 

Dr. Albrecht is one of the strongest supporters of the right, holding 
that it exists, not only when the existence of the state depends upon 
its exercise, but even in case of customary military necessities. He 
believes that neutral vessels in the waters of a belligerent are subject 
to extraordinary measures adopted by the belligerent: 


Vielmehr diirfte die richtige Konstruktion wohl folgende sein: 
Fremde Schiffe sind wahrend ihrer Anwesenheit im Gebiete eines an- 
deren Staates der Hoheit desselben unterworfen, und damit auch allen 
Massnahmen die er infolge von aussergewohnlichen Umstinden fiir 
notig befindet. Deshalb konnen neutrale Schiffe, die sich auf dem 
Gebiet des Kriegfiihrenden befinden, auch solchen Massregeln unter- 
worfen werden, also sowohl Requisitionen fiir Dienstleistungen, wie 
auch Requisitionen zu sonstigen Verwendungen, die zur Zerstorung 
des Schiffes fiihren. Massgebend sind hierfiir die Normen des 
Landesrechts, das deb Begriff der Militérischen Notwendigkeit 
zugrunde legen muss.** 

21 “Requisitionem,” etc., p. 61. 
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Bluntschli allows the exercise of the right in case of military neces- 
sity, provided ample indemnity is paid: 


Die neutralen Schiffe kénen sich innerhalb des Kriegsfeldes den 
Massregeln aus militérischer Notwendigkeit nicht entziehn: aber die 
Kriegspartei, welche dieselben aus solchen Grunde angreift, ist zu 
voller Entschidigung der verletzten Privateigenthiimer verpflichtet.*? 


Although calling the right an imperfect one (droit imparfait), 
Calvo admits its exercise in case of a foreign war, for defense, or for 
the safety of the state.** De Cussy believes that the right is exercisable 
in ease of necessity, and that it is a prerogative of sovereignty.** 
Despagnet takes an extreme position in favor of the belligerent : ‘‘l’an- 
garie subsiste encore en cas de guerre, les navires neutres étant sowmis 
aux lois de nécessité et d’ordre public comme les navires nationauz. 
Une indemnité n’est méme pas due, en principe. . . .’’"*> This is one 
of the few opinions which allows a belligerent to use neutral vessels 
without indemnity; but, of course, in stating that indemnity is not 
due in principle, this author would leave the question of its payment 
to the discretion of the belligerent which exercised the right. In this 
view he is in agreement with Geffken, who holds that no right to in- 
demnification is possessed by the neutral unless there is a special 
treaty requiring it.*® 

The careful English writer, A. P. Higgins, recognizes the right 
under special circumstances, involving self-preservation: ‘‘The laws 
of war allow a belligerent, as in the case of the Right of Angary, not 
only to destroy or appropriate enemy property, but under special cir- 
cumstances give him a right to do the same to neutral property.’ 
Kent admits it in ease of ‘‘strong necessity.’’ Oppenheim believes 
that under certain exceptional circumstances ‘‘the belligerent has the 
right to appropriate neutral property.’’*® 


22 Das moderne Vélkerrecht, Art. 795. 

23 Le Droit International, Art. 1277. 

24 Phases et Causes Célébres, Vol. I, p. 121. 

25 Cours de Droit International Public, 530. 

26 Le Droit International de ’ Europe (Bergson trans.), ftn. p. 356. 
27 War and the Private Citizen, 104-5. 

28 Commentary on International Law (Abdy ed.), 299. 
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The view of Phillimore is particularly interesting in that it was 
cited by Bismarck in 1871: 


It (angary) is an act of state, by which foreign as well as private 
vessels which happen to be within the jurisdiction of the state, are 
seized upon, and compelled to transport soldiers, ammunition, or other 
instruments of war; in other words, to become parties against their 
will to carrying on direct hostilities against a Power with whom they 
are at peace. The owners of these vessels receive freight beforehand. 
Such a measure is not without the sanction of practice and usage, and 
the approbation of many good writers upon international law; but if 
the reason of the thing and the paramount principle of national inde- 
pendence be considered, it can only be excused, and perhaps scarcely 
then justified, by that clear and overwhelming necessity which would 
compel an individual to seize his neighbor’s horse or weapon to defend 
his own life.® 


He then emphasizes the important influence of usage in interna- 


tional law. 
The eminent Dutch writer, Poortugael, holds that the right is ex- 


ercisable only in case of urgent military necessity (dringende oor- 
logsnoodzaak), and requires full indemnity (volledige Schadeloosstel- 
ling) .°° 

Although the opponents of the right of angary are comparatively 


few in number, they are for the most part eminent authorities on in- 
ternational law. Kleen has been a consistent opponent of the right, 
particularly in the sessions of the Institute of International Law, 
1898. An expression of his view, 1900, follows: 


Quant aux navires, aux moyens de transport et autres biens meu- 
bles, un belligérant n’a pas plus qu’un autre Etat quelque droit d’ezx- 
proprier l’étranger: il ne peut donc a aucune condition disposer de la 
propriété mobiliére d’un neutre pour la guerre. Que s’il le fait, cela 
ne peut étre pardonné que delit, non pas disculpé et moins encore jus- 
tifié. D’ailleurs les neutres n’etant pas plus obliges de se preter aux 
buts des belligérants que ceux-ci aux buts ceuz-la, rompraient, en le 
faisant, leur neutralité, d l’égard de la partie adverse dans la guerre.™ 


The outstanding English opponent of the right is T. J. Lawrence, 
who is uncompromisingly against its exercise: 


The seizure of such vessels (merchant) and their use for purposes 


29 International Law, III, 84-85. 
30 International Maritime Recht, p. 413. 
31 Lois et Usages de la Neutralité, Il, 72. 
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of transport was not uncommon in the seventeenth century or alto- 
gether unknown in the eighteenth. Some authorities regard it as pos- 
sible today. But the whole trend of recent international action shows 
that it is obsolete in its most vexatious form of a wholesale embargo 
on neutral shipping. No recent case of such a high-handed proceed- 
ing is to be found. Treaty after treaty forbids it. The assertion of 
the so-called right is always coupled with an admission that compen- 
sation must be made for its exercise. We may imagine how fiercely 
it might be resented if we contemplate for a moment what would be 
the consequences of, say, the seizure by the United States of all liners 
in the port of New York in order to carry to its destination an expe- 
dition against a Central American Republic hastily planned in a sud- 
den emergency. Moreover, it is difficult to see why vessels alone 
should be taken. Why not specie also, or cargoes of arms and ammu- 
nition, or indeed anything the belligerent is in need of for warlike 
purposes? The practice, if good at all, is good for whatever an army 
or navy may require. But in truth it is so indefensible that it is now 
seareely defended. Belligerents must make war with their own re- 
sources and what they can capture from the enemy, not with neutral 
property which is unfortunate enough to be for the moment in their 
power.*” 


It is necessary to take exception to this view and to point out that 
it is not in complete harmony with the facts. It has been shown that 
authorities are about two to one in favor of the right, provided indem- 
nity is paid; nor does the right properly embrace a ‘‘wholesale em- 
bargo on neutral shipping.’’ Moreover, only three of the treaties 
examined for the nineteenth and twentieth centuries forbid the exer- 
cise of the right if indemnity is paid. It ought also to be said that 
far from being scarcely defended, it is defended by most authorities, 
by treaties, and was extended by The Hague Conventions of 1899 and 
1907 to apply to railway materials. 

Fiore calls the right a pretendu droit, and states that it is recog- 
nized by certain treaties in the fifteenth and sixteenth centuries. If 
such treaties existed in these two centuries, they are referred to by 
none of the early writers, and the fact that with the exception of the 
Prusso-American Treaty of 1799, all of the seventeenth and eighteenth 
century treaties specifically denied the right, would lead to the con- 
clusion that unless treaties for the fifteenth and sixteenth centuries 
are cited, they probably did not exist. 

82 Principles of International Law, pp. 627-628 (Boston, 1910). 
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The Institute of International Law by resolution in 1898 declared 
against the right: ‘‘ Art. 39.—Le droit d’angarie est supprime, soit en 
temps de paix, soit en temps de guerre, quant aux navires neutres.’’ *8 

A firm stand against the right is taken by Pradier-Fodéré: 


Que l’angarie ait lieu en temps de guerre et pour des services de 
guerre, ou en temps de paix pour un service d’utilité elle n’est qu’un 
abus dela force. . . . Oninvoquerale prétendu droit de la nécessité? 
Mais ce droit n’existe point: il n’est qu’un expédient imagine pour 
légitimer les usurpations et l’arbitraire.** 


IV. DEFINITION OF THE RIGHT OF ANGARY. 


Having considered how the modern right of angary came into in- 
ternational law by Napoleon’s action in 1798, it may now be defined. 
A great deal of confusion has existed, in the minds of many writers 
on international law, as to the scope and status of this right. It is 
somewhat related to the right of preémption and to arrét de prince, 
but no confusion need arise in distinguishing them. Preémption is 
the belligerent right to requisition neutral cargoes which are contra- 
band of war, or conditional contraband, provided a just compensation 
or purchase price is paid to the owners of the goods. This right is 
exercised on the high seas. Arrét de prince is the right of a belligerent 
to detain neutral vessels which are in its ports in order that they may 
not carry news of some military event which would be valuable to the 
enemy. The loss caused to the owners of the detained vessels is made 
good by the belligerent which detains them. 

There are several terms which have been used to denote the right of 
angary. Prestation, droit d’angarie, and occasionally, embargo of 
necessity, are used. The French and Anglicized terms are by far the 
most common, however. Some authorities distinguish between angary 
and prestation. Halleck says: 

The Jus Angarie is a right, denoting compulsory service. . . . By 


virtue of this right, neutral vessels, within the territorial waters of 
a belligerent, may be appropriated by a belligerent, on payment of a 


33 Annuaire de Droit International, XVII, 284. 
384 Droit International Public, V, 710. 
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reasonable price for compensation. It is akin to the right of presta- 
tion by which neutral vessels may be hired by a belligerent, on pay- 
ment of freight beforehand, and to embargo or arrest of princes.** 


T. J. Lawrence holds that prestation is another name for angary.*® 
Dana takes the same position: 


But the embargo has been employed for a still different purpose; 
that is, to gain possession of neutral vessels found in port on the 
breaking out of war, to be used for transportation of munitions or 
troops, or for other temporary belligerent purposes. It is difficult to 
distinguish this from seizure of innocent neutral vessels, at any later 
period of the war, for the use of the belligerent government. This act 
is called Angaria, or le droit d’Angarie, or Prestation.*’ 


Wilson and Tucker treat angary and prestation as synonymous: 
‘*In some cases, belligerents exercise the so-called right of using or 
destroying neutral property on the plea of necessity, giving compen- 
sation. This practice is called ‘angary,’ or ‘prestation.’ . . .’’% 

Hall: ‘‘The right to use, or even when necessary to destroy such 
property (property passingly within a belligerent state) is however 
recognized by writers under the name of the right of angary.’’*® 

Kleen distinguishes the two terms: 

Et elle (angary) differe de la prestation—méme lorsque celle-ci 


s’effectue par la propriété des violentes—en ce que l’emploi s’en fait 
dans les mains de l’usurpateur et non dans celles des proprietaires.*° 


Ferguson seems to attempt a distinction but does not maintain it: 


Neutral vessels may be hired for employment in the service of the 
State, by paying freight beforehand, for the transport of soldiers, am- 
munition and instruments of war. This is what is understood by the 
belligerent right of prestation. 


But in defining angary, he gives the terms as synonymous: 


Neutral vessels may be appropriated and taken over by the bel- 
ligerent State, on payment of a reasonable price, with compensation 


35 International Law, I, 519. 

86 Tbid., 515. 

87 Ibid. (Wheaton ed.), p. 313. 

38 Jbid., 320. 

39 Treatise on International Law, 812. 

40 Lois et Usages de la Neutralité, II, p. 68. 
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for loss and expenses to be paid by the appropriating State. This 
belligerent right is called Admiralty right or prestation (droit d’an- 
garie). 


By the use of the French expression in parenthesis immediately 
after the word prestation, it appears as a synonymous term.* 

It thus appears that the only ground for a distinction as made by 
the very few authorities who attempt a distinction at all, is that the 
vessels are hired by the belligerent and freight paid in advance in 
ease of prestation, while in case of angary they are appropriated or 
destroyed, compensation or indemnity being made later. While it is 
true that the Latin prestationis means a guaranty or security, and 
for that reason is well applied to cases where indemnity is paid in 
advance, it is not useful to carry a distinction, since part of the 
treaties provide for payment in advance and part do not so provide. 
In no instance during the present war has the exercise of the right of 
angary been accompanied by compensation in advance; the states 
exercising the right, both belligerent and neutral, agreed to pay com- 
pensation, but the amount was in each case to be fixed when the requi- 
sitioning government saw fit and when the need for the vessels had 
passed. 

In view of the application of the right of angary to a neutral’s 
urgent necessities as well as a belligerent’s needs, the definition of 
the right must be revised to include the neutral. Hitherto the bellig- 
erent only has been considered competent to exercise the right. Its 
extension to neutrals by The Hague Convention V, Article 19, as 
regards railway material, and its use by Portugal in 1916, requires a 
revamping of the old definition, which may now be stated as follows: 
The right of angary is the right of a State, in time of war or public 
danger, to requisition for its own use, or even destroy, vessels of 
other Powers lying within its jurisdiction. It may be exercised only 
in ease of urgent public necessity, and the owners of the vessels must 
be fully compensated for the use of their ships; reasonable provision 
for the crews must be made. 


41 Manual of International Law, II, 438-440. 
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Vv. WHENCE FLOWS THE RIGHT OF ANGARY? 


Is the exercise of the right of angary a use of belligerent power, 
an exercise of a sovereign right or prerogative, or an application of 
the principle of eminent domain or territorial power? 

There would seem to be no question that the old right at the time 
of Justinian was a right of sovereignty. The passage of the Code 
already quoted shows that the burden of angary fell upon all classes 
alike. Stypmann wrote that ‘‘hoc ius angariarum’”’ is ‘‘inter alia iura, 
que imperator Justinianus ait.’’** Loecennius held that ‘‘has an- 
garias imponere possunt navibus ille principes et respublice, que iura 
matestatis habent.’’*® Azuni regarded angary as a prerogative of the 
supreme power (putssance supréme).** Hautefeuille (1858) takes 
issue with those publicists who held angary to be a sovereign right, 
and maintains that it is a territorial power (puissance territoriale) .*° 
Referring to treaties, he says that 


aucun ne contient wn seul mot qui puisse faire penser que l’angarie 
fut regardée comme un droit regalien. Cette remarque est important ; 
elle s’applique a tous les traités qui se sont occupé de cette question, 
et repond a quelque publicistes, qui ont cru devoir donner ce titre au 
pretendu droit d’angarie. 


Ferguson believes that angary is exercisable under the right of 
eminent domain.*® Calvo thinks it is a ‘‘prerogative de la sov- 
eraineté,’’*? 

Up to the time of the Second Hague Peace Conference, in 1907, 
the idea that a neutral as well as a belligerent might exercise the right 
of angary had not been put forward. The way in which it was sug- 
gested was by the seizure of some Swiss rolling stock by the Germans 
in 1870. The hardship worked upon the Swiss at that time inspired 

42Jus Maritimum, p. 608. 

43 Jure Maritimo et Navali, p. 927 (Heinnecius ed.). 
44 Droit maritime de VEurope (1797), p. 78. 

45 Histoire des origines, ete., p. 258. 


46 Manual of International Law, p. 438. 
47 Le droit international, III, Art. 1277. 
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the delegates at the 1907 Peace Conference to adopt as Article 19 of 
Convention V, the following provision: 

Railway material coming from the territory of neutral Powers, 
whether it be the property of the said Powers or of companies or pri- 
vate persons, and recognizable as such, shall not be requisitioned or 
utilized by a belligerent except where and to the extent that it is abso- 
lutely necessary. It shall be sent back as soon as possible to the country 
of origin. 

A neutral Power may likewise, in case of necessity, retain and 
utilize to an equal extent material coming from the territory of the 


belligerent Power. 
Compensation shall be paid by one party or the other in proportion 


to the material used, and to the period of usage. 


Here we see the neutral given thé same right as the belligerent. 
During the present war, this provision has been taken advantage of 
by the Republic of Portugal, but the principle stated in the article 
was applied to German vessels in Portuguese ports and not to railway 
material. The ground given by the Government of Portugal for the 
seizure of the vessels was that they were ‘“‘comme une autre propriété 
se trouvant dans le pays, ad la souverainete territoriale illimitee et, 
par suite, 4d la mainmise complete du Portugal.’’** 

As a consequence of this precedent, a new light is thrown upon 
the whole subject of the right of angary, for we can no longer limit 
the privilege of exercising the right to the belligerent alone. In the 
first place, the neutral has no reason of military necessity to assign to 
its action, unless of course, indirect hardships caused by belligerent 
action be called a military necessity as regards the neutral. Again, 
the Portuguese action strengthens the idea that the right of angary 
must henceforth be regarded as a right of territorial or jurisdictional 
sovereignty and not as a prerogative of sovereignty. That is to say, 
the mere circumstance of the vessels being in a given port when the 
right is exercised, must be stressed much more than formerly. To be 
sure, it is an exercise of sovereign power, but since its exercise is de- 
pendent upon, and limited to, territorial ports over which the exercis- 
ing power has jurisdiction, it would be entirely proper to say that a 


48 Basdevant, “La Requisition des navires allemands,” Revue de droit interna- 
tional public, XXIII, 270: taken from German declaration of war against Portugal. 
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use of territorial sovereignty is made and not merely a use of a pre- 
rogative of sovereignty. This distinction is in harmony with that 
made by Hautefeuille and Ferguson, the latter holding that the prin- 
ciple of eminent domain was applied in the exercise of the right of 
angary; it places the neutral and belligerent on common ground; it 
divorces the right from a certain connection which has hitherto been 
attached to it, viz., that it has been only an exercise of belligerent 
power, and that usually in violation of some Power’s neutrality. The 
Portuguese people needed food and supplies; there was a public 
necessity to be met by requisitioning German vessels. 

Since the conference of 1907 at The Hague, there has been a ten- 
dency to regard the right as one of territorial sovereignty or eminent 
domain rather than as a prerogative of sovereignty. The fact that it 
has been exercised by a neutral, and that it has been applied to railway 
material as well as ships, indicates that in addition to military expe- 
ditions, the occasions on which the right may be exercised are likely 
to be more numerous hereafter. That, is to say, the widening of the 
scope of the right and the Powers which may exercise it, increases the 
occasions upon which it will be exercised. 

From a legal viewpoint, see the note of Mr. Balfour, the British 
Foreign Minister, to Mr. van Swinderen, the Dutch Foreign Minister, 
April 25, 1918, infra, p. 291. 


VI. JUDICIAL DECISIONS RELATING TO ANGARY 


One of the cases which furnishes confirmatory evidence of the use 
of neutral vessels by Napoleon is the case of the Carolina, decided in 
the British High Court of Admiralty, April 30, 1802. This was a 
Swedish vessel which had been used by Napoleon to transport troops 
to Egypt. When the port of Alexandria was invested by the British 
fleet, opportunity was given to neutral vessels to depart, but the Caro- 
lina was not permitted to leave by order of the French commander. 
Bills on the French Government and letters from the French com- 
mander were found on board the vessel, which showed clearly that it 
had been used as a transport.**. The owner of the vessel brought his 
claim for damages against the British Government, but Sir William 


49 Robinson’s Admiralty Reports, IV, 256-62. 
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Seott decided in no uncertain language that he must resort to the 
French Government for such a claim. 

Another very enlightening case was considered by Professor P. B. 
Boucher, of the Department of Commercial and Maritime Law of the 
French Academy of Legislation, in 1803. The Russian captain, Theo- 
earis di Jiovani, was at the port of Ancdéne in 1801, with his vessel. 
He was foreed by the French general, Salignac, to agree to transport 
some French cannon, ammunition, and military supplies to Tarente 
and to break a contract which he had already made. The conditions 
were, says Professor Boucher, ‘‘qu’il lui seroit payé, par ces entre- 
preneurs, 700 piastres d’Espagne; avant son départ, et a la décharge 
de son navire & Tarente, 350 autres piastres, ce qui portoit le fret a 
1,050 piastres non compris la cape ou chapeau du capitaine, qui devoit 


étre de 50 ptastres. 
Professor Boucher and his associate jurisconsults reached the fol- 


9950 


lowing conclusion : 


Le droit d’arréter un vaisseau, avant 1753, prenoit la source dans 
cette prerogative de la puissance supréme, appelée angarie; dans ce 
cas, le capitaine avoit le droit de se pourvoir en indemnite. 

Cet arrét, appelé par les publicistes arrét de prince, fut reconnu 
st prejudiciable, que dans tous les traités qui ont été faits entre les 
puissances, subséquemment au traité de 1753 conclu entre le roi de 


Naples et la Holland, qui a servi de modéle,®* les Souverains sont con- 
venus que les navires, les équipages et les marchandises, chargés, ne 
pourroient plus étre arrétés en vertu d’aucun ordre général ou par- 
ticulier pour quelque motif que ce fit. 


Then after showing that the treaty of 1787 between France and 
Russia, which prohibited angary, was not abrogated by the establish- 
ment of the French Republic, the decision is concluded as follows: 


, et que si le General francais a contraint le capitaine russe 
. de contracter avec l’entrepreneur . . . c’est que des circon- 
stances impérieuses l’ont forcé a tenir lui-méme cette conduite. Mais 
il n’est pas moins vrai, que si lors du temps que l’angarie et l’arrét 
de prince étotent reconnus, par tous les Gouvernements, pour légitime, 
le Gouvernement qui arrétoit un vaisseau, devoit de justes indemnites 


50 Boucher, P. B., Institution au droit maritime, p. 396 fol. 
51 This treaty was not the model, as there were at least four treaties of like 


tenor already in force. 
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au capitaine: que sera-ce lorsqu’un Gouvernement fera un arrét dans 
le temps qu’il est formellement reconnu pour illégitime, ou tout au 
moins prejudiciable? Dans cette circonstance, il est clair qu’il dott 
rigoureusement des indemnités au capitaine qui a été arrété pour son 
service. . . . Il résulte de ces details, que la reclamation du capitaine 


paroit fondée. . . 


A ease arising out of the present war and involving the question 
of the right of angary was decided in the British Admiralty Court, 
1916, by the Judicial Committee of the Privy Council. Concerning 
the legal aspects of the case, Lord Parker in rendering the judgment 


said: 


The fact, however, that the Crown possesses such a right (to requi- 
sition property of British subjects) in this country and that somewhat 
similar rights are claimed by most civilized nations, may well give rise 
to the expectation that, at any rate in time of war, some right on the 
part of a belligerent Power to requisition the goods of neutrals within 
its jurisdiction will be found to be recognized by international usage. 
Such usage might be expected either to sanction the right of each 
country to apply in this respect its own municipal law, or to recognize 
a similar right of international obligation. . . 

The right of a belligerent to requisition the goods of neutrals found 
within its territory, or territory of which it is in military occupation, 
is recognized by a number of writers on international law. It is some- 
times referred to as the right of angary, and is generally recognized 
as involving the obligation to make full compensation. There is, how- 
ever, much difference of opinion as to the precise circumstances under 
which it may be lawfully exercised.*” 


52 Admiralty Court (1916) pp. 99-106. 

Epiror’s Nore: It seems of interest to add the following extract from the 
opinion of Lord Parker of Waddington in the above case: 

“The power in question was asserted by the United States of America in the 
Civil War which broke out in 1861. In the Memphis ( [1862] Blatchford P. C. 
202) in the Billa Warley ( [1862] Blatchford P. C. 204) and in the Stephen Hart 
([1862] Blatchford P. C. 379, 387) Betts, J., allowed the War Department to 
requisition goods in the custody of the prize court and required for purposes in 
connection with the prosecution of the war. In the case of the Peterhoff ( [1862] 
Blatchford P. C. 381) he allowed the vessel itself to be similarly requisitioned by 
the Navy Department. The reasons of Betts, J., as reported are not very satis- 
factory, for they leave it in doubt whether he considered the right he was en- 
forcing to be a right overriding the international law or to be a right according 
to the international law. But his decisions were not appealed nor does it appear 
that they led to any diplomatic protest. 

On March 3, 1863, after the decision above referred to, the United States 
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VII. CASES OF THE EXERCISE OF THE RIGHT OF ANGARY 


During the spring of 1798 Napoleon sent orders to his commanders 
at the ports of Ancéne, Toulon, Marseille, Civita Vecchia, Genoa, and 
others, directing them to take ‘‘les plus gros batiments possible’’ and 
‘“3’il est necessaire, des batiments neutres.’’*= On September 13, 1798, 
he sent the following order to his Quartier general at Cairo: 


Article Ier—Tous les batiments composant le convoi de Toulon, 
Marseille, Corse, Génes, Civita-Vecchia, qui ont ete affretes pour le 
transport de l’armee ou de l’artillerie, sont licencies. 

Art. 2.—Il sera accorde pour chaque batiment, au moment ou i 
sera dans le cas de partir d’Alexandria, 50 livres de riz, 25 livres de 
legumes par homme d’equipage, et 40 livres pour pouvoir a leurs be- 
soins pendant la traversee. 

Art, 3—Leur compte d’affretement sera arrete par l’ordonnateur 
de la marine d’Alexandria jusques au 15 Vendemaire, an VII, qui, 
déduction faite des avances qu’ils ont recues et de la valeur des vivres 
qu’on leur fournit, tirera, pour le restant, des traites sur l’ordonna- 
teur de la marine a Toulon, ou sur le ministre de la marine. 


Legislature passed an act (Congress, Sess. III, c. 86 of 1863) whereby it was 
enacted (s. 2) that the Secretary of the Navy or the Secretary of War should 
be, and they or either of them were thereby, authorized to take any captured 
vessel, any arms or munitions of war or other material for the use of the govern- 
ment, and when the same should have been taken before being sent in for 
adjudication or afterward, the Department for whose use it had been taken should 
deposit the value of the same in the Treasury of the United States, subject to 
the order of the court in which prize proceedings might be taken, or if no pro- 
ceedings in prize should be taken, to be credited to the Navy Department and 
dealt with according to law.” 

His Lordship adds: 

“Tt is impossible to suppose that the United States Legislature in passing this 
act intended to alter or modify the principles of international law in its own 
interest or against the interest of neutrals. On the contrary, the act must be 
regarded as embodying the considered opinion of the United States authorities 
as to the right possessed by a belligerent to requisition vessels or goods seized 
as prize before adjudication.” . 

Their Lordships, however, were of the opinion that this act went beyond 
what was justified by international usage, and the protest of the British Govern- 
ment and the opinion of the Attorney-General of the United States are cited in 
support of such criticism. 

C. N. G. 
58 Correspondence de Napoleon, TV (Plon edition). 
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Art. 4.—Les batiments suédois, danois, grecs, imperiauz, ottomans, 
ragusins, napolitans et toscans, pourront partir quand ils jugeront a 
propos; on fournirs, autant qu’il sera possible, le chargement qu’ils 
pourront a faire leur retour.** 


These vessels were chartered or freighted (noliser, affreter) ; an 
allowance of rice and vegetables was given for each man of the crews 
which was sufficient to provide for them until they reached their home 
ports; the chartering account was to run until 15 Vendemaire, an VII 
(September, 1799), which shows that Napoleon allowed about a year’s 
extension of the time for which the vessels were allowed compensation. 
Presumably this extra allowance was made for the interruption of 
the commerce in which the vessels had been engaged, and, of course, 
it would take them some time to reach home and re-engage in trade. 

One of the most commonly cited instances of the use of the right 
of angary is the episode of 1870. The facts can not be better set forth 
than by the correspondence of the interested parties. 

Count Bismarck to Count Bernstorff. (Communicated to Earl 
Granville, February 1, 1871.) 


I do myself the honour of transmitting to your Excellency, in pur- 
suance of my preliminary communication of the 4th, and my telegram 
of the 8th instant, a copy of the Report from the 1st Army Corps on 
the sinking of English ships in the Seine, near Duclair, the prepara- 
tion of which has been delayed by the manifold movements of the 
Corps concerned. Your Excellency will find therein, with the same 
satisfaction as myself, that the measure in question, however excep- 
tional in its nature, did not overstep the bounds of international war- 
like usage. The Report shows that a pressing danger was at hand, 
and every other means of averting it was wanting; the case was, there- 
fore, one of necessity which, even in time of peace, may render the 
employment of destruction of foreign property admissible, under res- 
ervation of indemnification. I take the opportunity of calling to mind 
that a similar right in time of war has become a peculiar insti- 
tute of law, the Jus angaria, which Sir Robert Phillimore defines 

55 ” 


thus: . 
He then gives Phillimore’s view, and continues: 


I hope the negotiation with the owners, for which you are already 
authorized, will lead to an understanding as to the indemnification for 


54 Correspondence de Napoleon, IV, p. 492. 
55 British State Papers, 1870, 1871, p. 575 fol. 





290 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the damage; if not, it will have to be submitted to an arbitrator’s 
award. 


The British Government did not strenuously object to the sinking 
of the vessels after the assurance of full indemnity was given. On 
April 24, 1871, Earl Granville wrote to Count Bernstorff ‘‘that the 
Board of Trade has now concluded a patient and exhaustive investi- 
gation of the claims preferred on account of the sinking . . . of 7 
British colliers in the vicinity of Rouen, and has arrived at the con- 
clusion that the sum at which these claims can fairly and reasonably 
be assessed is £7,088 8s. 5d.’’ The Prussian Government paid this 
amount, diminished by a small amount for some boats belonging to 
the colliers which were not destroyed but were sold by the owners. 
(The question of indemnity is considered in Part VIII, infra.) 

By far the most important use of the right of angary yet made 
occurred in the present war. In August, 1914, the British Govern- 
ment took over two Turkish vessels which were building in British 
shipyards. Italy, while still neutral in 1915, took over the German 
vessels in her ports, and Portugal followed the example of Italy in 
1916 by taking over all German vessels in Portuguese waters. In 
March, 1918, the Associated Governments, particularly the United 
States and Great Britain, requisitioned about 1,000,000 tons of Dutch 
shipping within their respective ports. On August 31, 1918, Spain 
seized all the German vessels lying in Spanish waters. About 90 ves- 
sels were affected. 

The conditions on which the Associated Governments requisitioned 
the Dutch vessels are stated by the British Foreign Secretary, Mr. 
Balfour, in a note to Sir W. Townley, British Minister at The Hague, 
March 21, 1918: 

After full consideration, the Associated Governments have decided 
to requisition the services of Dutch ships in their ports in exercise of 


the right of angary.... 

The Associated Governments hope that it may be possible to arrive 
at an agreement with the owners as to rate of payment, values for 
insurance, &c., and on these points a further communication will be 
sent shortly. At the end of the war the ships will be returned to their 
owners, who will, of course, be compensated for any losses caused 
among the ships by enemy action. The Associated Governments are 
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willing, further, to offer the owners, on conditions to be mutually 
agreed upon, an option to have any ships which may be lost in the 
danger zone as it exists at present actually replaced by another ship 
within the shortest possible period after the conclusion of peace. . . .%° 


In reply to Mr. Balfour’s note, the Dutch Minister for Foreign 
Affairs wrote on March 31st: 


In your note of 22nd March your Excellency was good enough to 
inform me that the Associated Governments, in virtue of the so-called 
‘right of angary,’’ have decided to requisition the services of Dutch 
vessels lying in their ports. . . . In the first place, I must remark 
that the Queen’s Government, as your Excellency knows, in no way 
agree to the interpretation now given to the right of angary, an an- 
cient rule unearthed for the occasion and adapted to entirely new 
conditions in order to excuse seizure en masse by a belligerent of the 
merchant fleet of a neutral country. . . . The so-called right of 
angary is the right of a belligerent to appropriate as an exception a 
neutral ship for a strategical end of immediate necessity. . . . Appli- 
cation of this right to a fleet en masse is an interpretation entirely 
arbitrary and incidental (d’occasion). . . . The Netherlands Gov- 
ernment reserve all their rights to complete repair for injury result- 
ing from this act. . si 


On April 25, 1918, Mr. Balfour replied: 


It is now necessary to deal with the legal contentions of M. Lou- 
don’s note, in view of the violent statements which have been made 
in the Netherlands, and some of the arguments which have been used 
in the note under discussion. It is true that the British note of 21st 
March bases the requisitioning of these ships on the right of angary, 
but it appears to make little difference whether the act of requisition- 
ing is treated as founded on that right or upon the general right of 
sovereignty over all persons and property within the jurisdiction. 

It would appear that the Netherlands Government consider the 
right of angary to be an ancient rule, which has fallen into desuetude 
until unearthed by His Majesty’s Government as justifying an arbi- 
trary act on their part. The right is certainly an ancient one, and its 
existence has been recognized, though admittedly in some cases with 
reluctance, by nearly all writers on international law, from Grotius 


downwards. 


After citing several authorities who recognize the right, Mr. Bal- 
four mentions the 1870 incident, the recognition of the right in the 


56 British State Papers, Miscellaneous (1918), No. IT. 
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U. S. Naval War Code of 1900, the Zamora decision of 1916, and sev- 
eral treaties recognizing the right, continuing: 


In view of the above considerations, the Netherlands Government 
can hardly maintain that the right which the Associated Governments 
have exercised is an obsolete one. . . . 

His Majesty’s Government readily admit that in one respect the 
right may have been modified in modern times. According to the old 
practice it was permissible not only to requisition neutral shipping, 
but to compel the masters and crews, even against their will, to work 
the ships during their employment in actual military operations. . 

The Netherlands Government allege that the measure taken only 
rests on force. His Majesty’s Government would suggest on the other 
hand that it is, on the present occasion at any rate to the extent to 
which it has been employed, an exercise of the right of sovereignty. . 

It is a commonplace that the rights of a sovereign State extend over 
all property within its jurisdiction, irrespective of ownership, and 
neutral property within belligerent jurisdiction is, in the absence of 
special treaty stipulation, as liable to requisition in case of emergency 
as the property of subjects. . . . The fact that the exercise of this 
right has received a particular name should not obscure the truth that 
it is a legal exercise of the right of a sovereign State, and not an act 
by a belligerent based on no principle of law, and for which the only 
justification is to be found in usage. 


It might be noted here that on June 11, 1917, the question of the 


right of Great Britain to take over vessels flying the Dutch flag but 
which were for the most part financed by British ship-owners, was 
raised. In a communication to Sir W. Townley, M. Loudon, the 
Dutch Foreign Minister, said: ‘‘The sole case where requisitioning by 
a belligerent might be admissible is that of absolute military necessity. 
International law knows no other. . . .’’ On June 18, 1917, Mr. 
Balfour wrote the following reply to the Dutch Government: 


. . The right of a belligerent to requisition neutral property, 
and especially neutral ships, in certain circumstances is admitted by 
M. Loudon, and is of course so well established that it can not be con- 
tested. M. Loudon appears to doubt, however, whether the circum- 
stances of the present case are such as to justify the exercise of this 
right. I can not believe that such a contention could be substantiated. 
The fact that the continuous supply of sea-borne materials which are 
essential to the conduct of the war is vital in the military interests 
of this country will hardly be disputed, and if confirmation of it be 
needed, it is only necessary to look at the repeated statements of the 
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German authorities—which indicate that their only hope of success 
now rests not on the efforts of their military forces on land, but on the 
cutting of the overseas communications of this country by the illegal 
and inhumane actions of submarines. If the right to requisition 
neutral shipping is not to be used in such circumstances, it is not easy 
to imagine conditions in which it would be held to apply. . Fal 


Although the Government of the United States did not go into the 
legal phase of the question of angary as did the British Government, 
speaking in the name of the associated powers, such discussion as ap- 
peared is much in point. 

In a proclamation issued at the time of the requisitioning of the 
Dutch vessels in ports of the United States, President Wilson stated 
that ‘‘the law and practice of nations accords to a belligerent Power 
the right in times of military exigency and for purposes essential to 
the prosecution of war, to take over and utilize neutral vessels lying 
within its jurisdiction.’’ He further stated, on March 20, 1918, that 


Ample compensation will be paid to the Dutch owners of the ships 
which will be put into our service and suitable provision will be made 
to meet the possibility of ships being lost through enemy action. It 
is our earnest desire to safeguard to the fullest extent the interest of 
Holland and of her nationals. By exercising in this crisis our ad- 
mitted right to control all property within our territory we do no 


wrong to Holland. The manner in which we proposed to exercise this 
right and our proposals made to Holland concurrently therewith, can 
not, I believe, fail to evidence to Holland the sincerity of our friend- 
ship toward her.*® 


On March 25th, the American Legation at The Hague made public 


the following statement: 

It appears that fear exists that requisitioned Dutch ships will be 
lost permanently to their owners and the Dutch flag. 

The legation is advised officially that the United States has not 
taken title to any such ships under the present proclamation, but 
merely taken them over for temporary use. 

Liberal chartering rates will be paid and the ships returned at 
termination of the present emergency, and not later than the end 
of the war. 

The United States will assume all marine risks, and in the event 
of loss by enemy action in the war zone, as defined on March 1, 1918, 


57 British State Papers, Miscellaneous (1918), No. 5. 
58 New York Times Current History Magazine, May, 1918, pp. 303-304. 
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the owners will be given the option of receiving payment of the value 
of the vessel or having the vessel replaced as soon as possible after 
termination of the war, meanwhile receiving interest on the value of 
the lost vessel. 

Dutch crews and officers will be maintained at the expense of the 
United States until a suitable opportunity for repatriation occurs. 


While the Italian decree of November 11, 1915, was worded to 
apply to foreign merchant and pleasure vessels, it applied particu- 
larly to German vessels then lying in Italian ports. Italy had de- 
clared war on Austria-Hungary in May, 1915, but technically, was 
not at war with Germany at the time of issuing the decree of No- 
vember. This decree provides: 


Art. 1.—Les régles établis par le décret du lieutenant général du 
17 juin, 1915, No. 957, sont étendues a la réquisition des navires mar- 
chands et de plaisance de pavillon étrangére et aux bateauzx et chalands 
de propriété étrangére, présents dans les ports et dans les eaux terri- 
toriales du Royaume et des colonies, sous réserve des dispositions des 
articles suivants. 

Art. 2.—Le payement de la compensation de réquisition (da calcu- 
ler en conformité de l’article 5 du susdit décret) sera exécuté par 
payements mensuels, le mois échu, aux ayants droit et a leurs repré- 
sentants légaux.® 


The decree of June 17, 1915, referred to in Article 2 of the above 


decree, provides: 


Art. 4.—Une Commission spéciale formée par le ministre de la 
marine, présidée par le directeur général de la marine marchande, et 
composée d’un officier supérieur de la marine, d’un officier supérieur 
de l’administration centrale de la marine marchande, et d’un capitaine 
de port, établira les conditions sous lesquelles l’usage des navires dont 
al est parlé a article 3 sera concédé aux dites administrations, corpora- 
tions, ow societés qui peuvent s’en servir ou peuvent étre diment 
autorisées @ sen servir. 

Art. 5.—Le payement d’une taxe mensuelle pour le privilége cor- 
respondant a l’intérét commercial sur la valeur réelle du navire a 
l’époque de sa réquisition devra étre enséré parmi les conditions at- 
tachées a l’affrétement des navires en question (enemy merchant ves- 
sels). Le cott des réparations plus ou moins importantes qu’il peut 


59 New York Tribune, March 26, 1918. 
60 Gazzetta Ufficiale, quoted by Revue de Droit International Public, XXIV, 


p. 166. 
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étre nécessaire de faire au navire pour le rendre capable d’aller en 
mer sera déduit de la taxe mensuelle dont parle le paragraph précé- 
dent.—D’un autre cété, les frais de conservation et toutes autres dé- 
pense imposées par la course du navire seront payes par les adminis- 
trations, corporations ou societés qui l’ont utilisé. 

Art. 6.—Les taxes mensuelles a payer pour le privilége indiquées 
dans l’article précédent, et diminuées des déduction prévues dans le 
méme article, seront versées a une caisse spéciale et séparée au credit 
des parties designées a cet effet, . . . Ala fin des hostilités, la caisse 
devra étre liquidée en faveur des personnes désignées, conformément 
avec nos dispositions qui suivant.” 

It should be noted that the conditions laid down in this decree for 
compensation to owners of enemy merchant vessels were extended by 
the November decree to foreign vessels. The provision for monthly 
payments to the affected owners of the requisitioned vessels is new. 
Such provision is not found in any of the treaties, nor did the United 
States or Great Britain allow monthly payment to the Dutch ship 
owners. The method of fixing the amount of compensation is uni- 
lateral, as the commission consists only of Italians. The same method 
was adopted by Portugal, but she did not arrange monthly payments, 
but will give compensation at the end of the war. 

On February 23, 1916, the Government of Portugal requisitioned 
all German vessels found in Portuguese territorial waters, both con- 
tinental and colonial. The German Minister at Lisbon immediately 
entered a protest against the taking over of the vessels without pre- 
vious arrangement with the owners as to indemnity. The treaty of 
November 30, 1908, between Germany and Portugal provides in 


Article 2 that 


Leurs (subjects of contracting powers) propriétés ne pourront étre 
séquestrées, ni leurs navires, . . . étre retenus pour un usage public 
quelconque, sans qu’il leur soit accordé préalablement un dédom- 
magement a@ concerter entre les parties intéressés sur des bases justes 
et équitables — 


The Portuguese Government did not observe that part of the 
clause providing for the fixing of indemnity in concert with the in- 
terested parties. The decree of February 23d provided for the fixing 


61 Revue de Droit International Public, XXIII, p. 192. 
62 Basdevant, Revue de Droit Int. Public, XXIII, p. 271. 
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of the indemnity by a Portuguese commission. On February 27th, 
Dr. Rosen, German Minister at Lisbon, protested as follows: 


Je suis chargé par mon gouvernement de protester contre la 
singuliére violation du droit que le gouvernement portugais a commise 
contre l’Empire allemand en s’emparant, par un acte de violence, 
sans aucun négociation préalable, des navires allemands se trouvant 
dans les ports portugais. J’ai l’honneur, en méme temps . . . de 
solliciter . . . la révocation immédiate de cette mesure. 


In reply to this brief protest, the Portuguese Government held 
that it had the same right of ‘‘domaine eminent’’ over German ves- 
sels immobilized in its ports as it had over other property within its 
jurisdiction ; that it had only provided for urgent needs of its mari- 
time commerce and the German Government had entered no protest 
when Italy had seized German vessels lying in her ports; that the 
measures taken were legal and the German owners would be indem- 


nified.®* 
The German reply is given by Professor Basdevant as follows: 


Le 23 février eut lieu, en vertu d’un décret du méme jours et sans 
négociation préalable, la saisie des navires allemands. Ceux-ci furent 
occupés militairement et les équipages débarqués. Le gouvernement 
impérial a protesté contre cette violation flagrante du droit et de- 


mandé la levée de la saisie des navires.—Le gouvernement portugais 
a rejeté la demande et cherché a fonder son acte de violence sur 
des considérations juridiques. Il déduit de celles-ci que nos navires 
immobilisés par la guerre dans les ports portugais, en vertu de cette 
immobilisation, n’étaient pas soumis a l’article 2 du traité germano- 
portugais de commerce et de navigation, mais, comme une autre pro- 
priété se trouvant dans le pays, a la souverainete territoriale illimitée 
et, par suite, d la mainmise compléte du Portugal. En outre, il pense 
s’étre tenu a deca des limites de cet article puisque la réquisition des 
navires correspondait ad un besoin économique urgent et qu’une in- 
demnité a fixer ultérieurement était prévue dans le décret de saisie. 
Ces considérations apparaissent comme de vains subterfuges. L’arti- 
cle 2 vise toute réquisition de propriété allemande se trouvant en 
territoire portugais, de sorte qu’on peut ne pas se demander si l’im- 
mobilisation invoquée des navires allemands dans les ports portugais 
a modifié leur condition juridique. Le gouvernement portugais a 
violé ledit article d deux points de vue. D’une part, dans la réquisi- 
tion, il ne s’en est pas tenu aux limites conventionelles puisque l’arti- 
cle 2 suppose qu’il s’agit de satisfaire a un besoin de l’Etat, tandis 


63 Basdevant, Revue de Droit Int. Public, XXIII, p. 270. 
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que la saisie a porté ouvertement sur beaucoup plus des navires 
allemands qu’il n’était nécessaire pour satisfaire aux besoins du 
Portugal en navires. De plus, l’article fait dependre la saisie des 
navires d’un accord préalable avec les intéressés au sujet de l’in- 
demnité &@ accorder, tandis que le gouvernement portugais n’a pas 
tenté une seule fois de s’entendre avec les Compagnies allemandes 
directement ou par l’intermédiaire du gouvernement allemand. Toute 
la procédure du gouvernement portugais se présente ainsi comme une 
grave violation du droit et du traité. . ” 


As pointed out by this German note, the Portuguese Government 
violated the terms of the 1908 treaty as regards the fixing of indem- 
nity in advance and in accord with those interested. Professor Bas- 
devant attempts to evade this breach of the treaty by explaining that 
the German vessels were not in transit (in transitu) as contemplated 
by the treaty, but that they were immobilized in Portuguese ports. 
He says: 

Le point de vue juridique du gouvernement portugais est le 
suivant: le traité de 1908 ne régle la réquisition des navires que 
lorsqu’ils sont in transitu, ce qui est, d’ailleurs, leur situation nor- 
male: en vue de celle-ci et pour garantir le libre parcours, des garan- 
ties spéciales sont stipulées consistant dans la nécessité d’une indem- 


nité préalable et fixée d’accord. Les navires allemands, immobilisés 
depuis diz-huit mois, ne sont plus in transitu: ils ne sont plus que 


des propriétés étrangeres dans le cadre territorial de l’Etat portugais. 
La réquisition qui s’y applique est soumis non au traité de 1908, mais 
au droit international coutumier selon lequel l’indemnité n’est pas 
nécessairement fixée par un accord avec les parties intéressées elle 
peut l’étre par acte unilatéral des organes de l’Etat agissant sous la 
responsibilité de celui-ci.© 


While there can be no question that Portugal was within her rights 
in requisitioning the vessels, it is difficult to explain away the fact 
that the treaty expressly provides that an indemnity, just and equita- 
ble, must be fixed in advance, in accord with the interested parties. 

Pchedecki believes that if a neutral is given the privilege of exer- 
cising the right of angary, a serious conflict will arise, because the 
rule that a neutral may not purchase belligerent ships might then be 
contravened. Instead of purchasing belligerent vessels, the neutral 


64 Basdevant, Revue de Droit Int. Public, XXIII, pp. 270-71. 
65 Ibid., p. 274. 
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eould requisition them. Speaking of the Portuguese seizure of the 


German vessels, he says: 


D’ailleurs, ceux qui cherchaient par tous les moyens a faire recon- 
naitre la parfaite conformité du decret portugais du 23 fevrier 1916 
avec les regles du droit des gens ne se sont pas apercus qu’ils en- 
traient ainsi en contradiction avec eux-mémes. En effet, d’un cété 
ils reconnaissent le droit pour le neutre de réquisitionner les navires 
marchands belligérants, de l’autre cété, ils n’admettent pas la faculté 
réclamée par certains neutres, d’acheter ces navires. Comme nous 
verrons plus loin, cette derniére opération est considérée comme il- 
licite par la pratique internationale: il faut alors pour rester dans 
la logique condamner également la réquisition, car elle pourrait servir 
a tourner l’interdiction d’acheter les navires d’une nation en guerre. 


While it is true that international law does not permit a neutral 
to purchase vessels of belligerents, the reason for such prohibition is 
to prevent one of the belligerents from selling vessels to keep them 
from falling into the hands of the enemy. As in the case of Portugal, 
the neutral may exercise the right only when its own urgent needs 
demand it, and the question of neutrality should not enter. 

On August 21, 1918, the Spanish Government issued the follow- 


ing statement: 


As a consequence of the submarine campaign, more than 20 per 
cent. of our merchant marine has been sunk, more than 100 Spanish 
sailors have perished, a considerable number of sailors have been 
wounded, and numbers have been shipwrecked and abandoned. Ships 
needed exclusively for Spanish use have been torpedoed without the 
slightest pretext, serious difficulties resulting to navigation. 

The government has believed that it is unable, without failing in 
its essential obligations and without setting aside neutrality, to defer 
the adoption of measures necessary to guarantee Spanish maritime 
traffic and to protect Spanish crews and passengers. 

Consequently, the government has decided to address the Imperial 
German Government and declare that, owing to the reduction of 
tonnage to its extreme limit, it will be obliged in the case of new sink- 
ings to substitute therefor German vessels interned in Spanish ports. 
This measure does not imply the confiscation of the ships under defi- 
nite title. It would be only a temporary solution until the establish- 
ment of peace, when Spanish claims also will be liquidated. 

Our Ambassador at Berlin has received instructions to bring this 
decision to the notice of the German Government. The Spanish Gov- 


66 Le Droit International Maritime, pp. 218-19. 
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ernment does not doubt that the German Government will appreciate 
the circumstances determining this resolution and will recognize that 
Spain, in holding to the neutrality she has practiced since the be- 
ginning of the war, has sacrificed many of her rights and legitimate 
conveniences when it has been possible without affecting the dignity 
of Spain and her national life. 

The decision of the government to assure for itself sufficient ton- 
nage, which is indispensable to its existence, does not affect its firm 
resolve to maintain strict neutrality.*’ 


On August 31, 1918, the Spanish Government took over all Ger- 
man vessels lying in Spanish ports. About ninety vessels were 
affected.* 

The action of the Spanish Government furnishes a clear-cut exam- 
ple of a neutral seizing vessels of a belligerent, and unlike Portugal, 
Spain remained neutral throughout the war. The Spanish note makes 
clear that neutrality was to be maintained, that no change of title, but 
temporary use was contemplated, and that the seizure is ‘‘indispensa- 
ble to its existence.’’ Nothing is said of indemnity, but it appears 
from the note that the Spanish Government regards the requisitioned 
vessels merely as substitutes for its own vessels sunk by Germany, and 
hence that no indemnity is to be paid.® 


Vill. THE QUESTION OF INDEMNITY 


The Associated Governments requisitioned the Dutch vessels upon 
the following conditions: (1) That an effort to arrive at an agree- 
ment as to rate of payment, values for insurance, etc., would be made; 
(2) that at the end of the war the vessels would be returned to the 
owners, who are to be compensated for any losses caused by enemy 
action; (3) that, subject to mutual agreement, the Dutch Govern- 
ment might have ships lost in the danger zone replaced by the Asso- 
ciated Governments as soon as possible after the conclusion of peace. 


67 New York Times Current History Magazine, October, 1918, p. 115. 
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69 Eprror’s Nore: The act of the Spanish Government may perhaps be better 
understood as in the nature of reprisal than as an exercise of the right of 
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As to the amount of compensation which will be given, the cor- 
respondence does not furnish any light. Indeed, the fixing of this 
amount will be a considerable task, and many factors must enter. 
Will the value of vessels which have been lost be fixed for the time 
of requisitioning in March, 1918, or will it be for the time of fixing 
the compensation? Obviously, there would be a considerable differ- 
ence in value for the two periods. When the very existence of Great 
Britain depended upon vessels and food, it is clear that a ship was 
worth much more to her and other nations as well than it will be 
when the compensation is determined. 

The only precedent which furnishes a guide as to a probable 
method of fixing compensation is that of 1871. From Earl Gran- 
ville’s note of April 24, 1871, we find that the value of the seven 
British vessels was determined as follows: Lloyd’s Association, an 
expert body on naval affairs, were employed by the British Board of 
Trade to make an appraisal of the vessels, the assumption being made 
that they were in good condition at the time of destruction; the 
Board of Trade considered the circumstances in the case similar to a 
forced sale and comparable to a case of collision. As was customary, 
something over the actual value should be allowed the owners, and 
the Board fixed this at 25 per cent. to be added to the estimate of 
the expert surveyors; on the amounts determined in the categories 
given above, interest at 5 per cent. was to be paid, those sums being 
considered as unemployed capital. Other items presented by the 
British Government and paid by Germany included expenses to the 
seamen for consular certificates, claims for loss of employment and 
personal effects, and the expense of transporting the crews to their 
homes. 

Just what the ‘‘liberal chartering rates’’ to be paid to Holland 
will be, are yet undetermined. The suggestion of Bismarck in 1871, 
that if Prussia and Great Britain could not agree on a fair amount, 
it should be submitted to an arbitrator, is a sound one. The rights 
of two or more states are involved, and the fact that international 
law gives one state the privilege of exercising the right of angary, 
does not justify that state in proceeding unilaterally and arbitrarily 
to fix the compensation which it undertakes to make by the exercise 
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of the right. In view of the experience of the present war, it would 
seem to be well, for the sake of the sanctity of treaties, that treaty 
clauses providing that indemnity be fixed in advance might give way 
to clauses allowing indemnity to be fixed by a disinterested commis- 
sion of experts or by arbitrators. This should be done after the 


emergency is passed. 
J. EUGENE Har.ey. 





EDITORIAL COMMENT 


SELF-DETER MINATION 


THis is no new thing, though the phrase is new. A plebiscite to 
determine the consent of a population to a proposed cession of its 
territory and the sovereignty over it justified the reunion of Avignon 
and the Venaissin with France in 1791. Rivier (II, 210) mentions 
other cases. A portion of Savoy and Nice were ceded to France in 
1860 by the Treaty of Turin, subject to this condition. ‘‘The plebi- 
scite was also applied on a large scale by Sardinia in the creation of 
the modern kingdom of Italy,’’ writes Hershey, who adds that the 
usage has never found favor in the eyes of either Great Britain or 
the United States. It was a condition subsequent in the case of 
North Schleswig in 1864, a condition never fulfilled, Austria spe- 
ciously releasing Prussia from the obligation in 1878. The isle of 
Saint-Barthelémy was ceded by Sweden to France in 1877 ‘‘sous la 
reserve expresse du consentement de la population de Saint-Barthel- 
émy.’’ Rivier also cites the application of the principle in a treaty 
of 1883 between Chile and Peru. But the cession of the Virgin 
Islands by Denmark to the United States so recently as 1917 contains 
no such condition. 

The plebiscite principle, then, up to the present has been infre- 
quently applied, and no such action has been deemed necessary to 
the validity of a cession. What has been usual is to permit the in- 
habitants of ceded territory to elect whether they will transfer alle- 
giance or not, by a declaration retaining their former citizenship if 
so disposed. The plebiscite principle was a fad or device of Napoleon 
III, yet in 1867 Thiers said of it, ‘‘The new principle of the consent 
of peoples is an arbitrary principle, frequently a deceptive one, and 
only an element of disturbance when one wishes to apply it to na- 
tions.’’ It is not a little curious that the principle of self-determina- 
tion, hitherto rarely used, never employed by the United States even 
so late as the cession of the Danish West Indies, looked at askance by 
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nearly all publicists, should suddenly at the present assume such an 
importance. 

What has brought the principle into such prominence and made 
a practical question of it? 

President Wilson in his Fourth of July address, last year, laid 
down this ideal in international affairs: 

The settlement of every question, whether of territory, of sovereignty, of 
economic arrangement, or of political relationship, upon the basis of the free 
acceptance of that settlement by the people immediately concerned, and not 


upon the basis of the material interest or advantage of any other nation or 
people which may desire a different settlement for the sake of its own exterior 


influence or mastery. 


Did this pronouncement originate the application of the self- 
determination principle to present conditions? I do not know, but 
if so, it is not being consistently used, for Trieste and the Trentino, 
Alsace and Lorraine, the German Colonies and the new states carved 
out of Austria, are apparently not to be subjected to it. Nor is the 
new Poland. Mr. Wilson’s thirteenth point, relating to Poland, is 
more specific than any other of the fourteen. 


An independent Polish State should be erected which should include the 
territories inhabited by indisputably Polish populations, which should be assured 
a free and secure access to the sea, and whose political and economic independence 
and territorial integrity should be guaranteed by international covenant. 


Surely this did not mean that little enclaves of German race could 
be excluded from Polish allegiance. Access to the sea is essential to 
the commercial independence, even to the political integrity of such 
a state as the new Poland. Now granting that the Danzig port and 
corridor furnish the only satisfactory ‘‘free and secure access to the 
sea,’’ such as the President speaks of, and granting that its population 
is overwhelmingly German, how far is the principle of self-determina- 
tion to bar its cession, as against the ‘‘ material interest or advantage’’ 
of Poland itself? In other words shall we put a strict or a liberal 
construction upon the principle. A similar problem must be faced 
in the ease of Fiume, which is Italian in population, but claimed to 
be essential to the economic independence and future growth of the 
new state of Jugo-Slavia. There is an added complication here in war 
promises to Italy. 

Should not the lesser right yield to the greater? The compromise 
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solution of a free port seems to the writer quite inadequate, for it 
places the door of a state’s commerce in hostile hands and limits the 
rights of what aspires to be a great independent nation. 

The use of the plebiscite as a condition subsequent in the dispo- 
sition of the coal of the Saar Valley should also be mentioned. Here, 
unlike North Schleswig, a time limit is said to have been set. Never- 
theless, it may be questioned whether the suspended sovereignty will 
not give rise to more trouble than absolute cession, viewing the latter 
as direct and specific reparation for the wanton destruction of the 
Lens mines and their machinery. 

Let us try to apply to the self-determination principle, both his- 
torical example and the rule of reason. 

When the river traffic of our trans-Allegheny country was its only 
commercial outlet, New Orleans was in foreign hands. The right of 
free transshipment was granted by the treaty with Spain in 1795. 
Then came the Louisiana Purchase, a chief motive for it being the 
desire to possess the lower Mississippi, for the free port privilege did 
not satisfy the West. Now suppose the self-determination principle 
to have been applied to New Orleans in limitation of the Louisiana 
Purchase, whereby the Spanish and French population by its vote 
could prevent the cession of the port and lower river. Could the 
whole of our people consent to have its development, its dignity, its 
continuity, so limited? Clearly the little principle must yield to the 
big interest. 

Or to take a different kind of parallel. Can one think compla- 
cently of an Ireland independent of Great Britain, and of an Ulster 
independent of Ireland. 

What is the theory of self-determination founded upon? Upon 
the doctrine of popular sovereignty. 

What is its object? To avoid subjecting a people to alien control 
against its will. 

What size of unit answers to the description of a people? Such as 
is otherwise capable of independent existence. 

Does the multiplication of small political units make for peace and 
stability? On the contrary, it makes for instability and invites aggres- 
sion, since defensive power is lacking. 

Has self-determination worked well in the past? In a few minor 
cases it may be said to have succeeded; in others it has been the cause 
and the result of intrigue, or has been inoperative. 
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My conclusion, then, from the standpoint of historical precedent 
and of theoretical analysis, is that the self-determination principle is 
comparatively new and untested; that it should be applied, if at all, 
with due regard to the balancing of results good and bad, rather than 
with relentless disregard of consequences; that there must be a limit 
set to the size of the unit to which it is applicable; that we would 
deprecate its application to ourselves. 

It may be worth saying, in conclusion, that however Fiume is 
apportioned, apparently the old sovereign, Austria, will be shut out 
from the Adriatic. She, what is left of her, will therefore be forced 
to face northward, driven into eventual union with Germany. 

THEODORE S. WOOLSEY. 


INTERNATIONAL INTERMEDIARY INSTITUTE AT THE HAGUE 


The JourNAL has received the following announcement by the 
courtesy of His Excellency, J. T. Cremer, the Minister of The Nether- 
lands to the United States. It is happy to give to it the publicity 
which he requests. Acting Epiror iN CHIEF. 


In January, 1918, a group of influential Hollanders, with various international 
relations, established an “International Intermediary Institute,” designed to 
render international service of an impartial and useful nature. This institution 
which is purely and exclusively of a Netherland character, will make it its 
special business to furnish gratuitously all over the world scientific, practical 
and complete information on any subject of private and public international 
law and of international economics. The institution has its office at 3 Oude 
Scheveningsche weg, The Hague, opposite the Peace Palace, in which the formal 
opening of the Institute took place. The first year has been spent in preparatory 
work; a first bulletin will appear this year. The institution hopes as soon as 
more normal conditions prevail in Europe to satisfy a need—often so strongly 
felt—of a central distribution point of international intelligence. As its Ameri- 
can correspondents the institution has appointed Mr. Ham. Vreeland, Jr., LL.B., 
Ph.D., Department of State, Washington, D. C.; Mr. H. A. van Coenen Torchiana, 
Consul General of the Netherlands, San Francisco, Cal.; and Mr. Edward R. 
Whittingham, A.B., LL.B., Attorney, 49 Wall Street, New York City. 
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CONCERNING THE RECOGNITION OF NEW GOVERNMENTS BY THE 
UNITED STATES 


Before the beginning of the nineteenth century, Jefferson, as is 
well known, declared it to be in accord with American principles ‘‘to 
acknowledge any government to be rightful which is formed by the 
will of the nation, substantially declared.’’ He perceived both the 
continuity of state life in spite of governmental changes, and also 
the reasonableness of entering into formal relations with whatever 
party ultimately gained the ascendency. It was the fact of control 
rather than any other circumstance which appeared to be regarded 
by him as the decisive test. He announced that ‘‘the will of the 
nation’’ was ‘‘the only thing essential to be regarded,’’ whether a 
‘‘king, convention, assembly, committee, president, or anything else’’ 
might be chosen as the organ through which intercourse with foreign 
nations was to be had. 

During the first half of the nineteenth century, and until the Civil 
War, the theory of Jefferson seems to have been simply applied by the 
United States. When a monarchical government overthrew a repub- 
lican, the result was reckoned with without regard to the domestic 
legitimacy of the transaction, and recognition duly accorded. 
Irrespective of the nature or method of any change, the United States 
was not disposed to concern itself with more than the fact that a par- 
ticular party was in actual control. Secretary Seward in 1861, and 
likewise his successors for some years following, pursued a different 
course. They announced in substance that a revolutionary government 
in a republican state, and defiant of an existing constitution and gain- 
ing control by sheer force of arms, ought not to be recognized by the 
United States until it was assured that the change was adopted by the 
people rather than imposed upon them against their will. Thus the 
will of the nation was deemed to be inseparable from or identical with 
that of the people. This idea found expression in American state 
papers for several decades, although the forms of utterance lacked 
uniformity. In the meantime American instructions gradually began 
to emphasize the significance of another consideration—the ability of 
any new government with respect to foreign obligations of the state. 

In 1899, Secretary Hay evinced a readiness to authorize the recog- 
nition of a new government merely when it appeared ‘‘to be estab- 
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lished in control of the machinery of administration and in a position 
to fulfill its international obligations.’’ Under such circumstances 
recognition was speedily accorded, and without apparent concern as 
to any other consideration. 

In more recent years there has been a return to a position resem- 
bling that taken by Secretary Seward and followed by his immediate 
successors. Without failing to require assurance of the competency 
of a new government to perform its international obligations, impor- 
tance has been attached to its respect for constitutional requirements. 
At the present time the United States is believed to be reluctant to 
recognize a new government as such, if it has attained the ascendency 
by force and in defiance of a local constitution declaratory of popular 
rights, in the absence of convincing proof that the change is supported 
by the will of the people. Such a view was expressed in connection 
with the recognition of the government of General Estrada in Nic- 
aragua in 1911, and in the withholding of it from that of General 
Huerta in Mexico in 1913 and 1914, and later from the Tinoco 
government in Costa Rica. Doubtless American recognition must be 
ultimately given where a government, however obnoxious to the people 
who are compelled to yield obedience, maintains itself indefinitely, and 
enforces locally complete submission to its will. 

The United States now appears to take the stand that normally a 
government which by force has won apparent control in opposition to 
the will of the people, and with contempt for their rights assured by 
a local constitution, is internationally a menace, because its very 
supremacy sows seeds of discord bound to ripen into a conflict which, 
however localized, may fairly be deemed hurtful to the maintenance 
of the general peace. It is doubtless also believed that a government 
of such a character will lack those moral qualifications which are found 
to be essential to enable the agencies of a state to perform scrupu- 
lously its obligations to the outside world. 

The soundness of these principles is now being tested by conditions 
in Russia where, according to the speech of Mr. Lloyd George in the 
House of Commons on April 16th last, ‘‘the Bolshevist government 
has committed crimes against the Allied subjects, and has made it 
impossible to recognize it even as a civilized government.’’ It is be- 
lieved to be reasonable for enlightened states to discourage the activi- 
ties of arbitrary and essentially unpopular aspirants to governmental 
control when their methods are heedless of the laws of God or man. 
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In such ease the according of recognition may be fairly delayed as long 
as possible, and moral support thus given the opposition. It may be 
urged that such action constitutes direct interference in the domestic 
affairs of a foreign state, and may be unjustly applied at the caprice 
of interested Powers for political ends. It should be observed, how- 
ever, that there is no legal duty imposed upon a state to accord recog- 
nition at any particular time. The right to withhold it indefinitely is 
not wrongful. The influence exerted upon the outcome of a domestic 
conflict, through the exercise of the right to postpone recognition of a 
particular party until it becomes highly inexpedient longer to withhold 
it, does not resemble in kind those affirmative acts of opposition which 
are deemed to restrain political independence and to constitute inter- 
vention. 

If in the interest of the society of nations the members thereof 
should habitually manifest extreme reluctance in recognizing as a new 
government one which acquired power in the teeth of popular oppo- 
sition and by inhuman methods, evidence both of popular support and 
of abstinence from arbitrary procedure, would be commonly if not 
invariably offered by a party demanding recognition, as a necessary 
means of preventing indefinite delay. 

CHARLES CHENEY Hype. 


THE NEUTRALITY BOARD 


Upon the outbreak of the War of 1914, the United States, which 
had been pursuing the paths of peace, found itself suddenly brought 
face to face with the problems which inevitably confront a neutral, 
and as the distance of the United States from the scene of military 
operations made it likely that our country would be more affected 
by the operations of belligerents upon the ocean separating the new 
from the older world than by military operations upon land, a spe- 
cial board was created within a fortnight of the beginning of the 
war, known as the Joint State and Navy Neutrality Board, to handle 
such matters as the Department of State, on its own behalf or on 
behalf of other departments of the Government, might care to refer 
to it for examination and report. Because of the nature of the prob- 
lems, it was decided to restrict the membership of the Board, so 
that, having the benefit of discussion and different points of view, 
its membership should not be so large as to prevent the rapid for- 
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mation of opinion. Therefore, the Board was composed of a repre- 
sentative from the State and of two representatives from the Navy 
Department. On behalf of the Department of State, Mr. James 
Brown Scott was appointed, and on behalf of the Navy Department 
Captain, now Rear-Admiral, Harry S. Knapp, and Captain, now 
Rear-Admiral, James H. Oliver. There was but one change in the 
membership of the Board during the two years and a half of its 
existence, due to the fact that Captain Knapp was appointed to 
command the Pennsylvania, and Captain William B. Fletcher was, 
on December 29, 1916, designated by the Navy Department to succeed 
Captain Knapp. 

This is not the place, and the undersigned is not the person, to 
examine the opinions of the Board or to express an opinion as to 
their value or lack of value. An enumeration of the more important 
questions referred to the Board will show the nature and the extent 
of its labors, and the letter of the Secretary of State dissolving the 
Board, after the United States had ceased to be neutral, will suffi- 
ciently indicate his opinion as to the importance of its services. 

Among the subjects referred to and considered by the Board 
were the following: Supplying of coal to belligerent warships and 
merchant vessels; use of the Panama Canal by belligerents; entry 
into and departure from neutral ports of armed merchant vessels 
and their treatment therein; removal of enemy subjects from Ameri- 
ean ships; belligerent use of American radio stations; the status of 
Government owned vessels engaged in commerce; the sale of bel- 
ligerent ships during war; the status of transports and tank steam- 
ers under Government charter; the status of the Declaration of Lon- 
don; unneutral service by American vessels; the purchase of German 
merchant ships by neutrals; the conversion of merchant vessels into 
warships; the transit of war materials through neutral territory; the 
application of the twenty-four-hour rule; Orders in Council relating 
to blockade and contraband; the internment of belligerent warships; 
supplies and repairs for belligerent warships; aircraft and the laws 
of the air; the sale of submarines by neutral citizens to belligerent 
Governments; war zones; the status of belligerent merchant vessels 
in neutral ports; the sale of hydro-aéroplanes; the sale of munitions 
of war; use of neutral flags as a ruse de guerre; retaliatory measures 
adopted by belligerents; various questions relating to contraband of 
war; the right of angary; the torpedoing of merchant vessels; the 
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status of the treaty of 1828 between Prussia and the United States; 
German Prize Court decisions; rights of American claimants before 
enemy prize courts; sale of motor boats by neutrals to belligerents; 
enlistments in enemy armies upon American territory; censorship 
of mails; the right of blockade; censorship of wireless and cable mes- 
sages; raising of war loans by belligerents in the United States; 
manufacturing of coins for belligerents; transit of enemy troops 
through neutral territory; visit and search; hovering of belligerent 
cruisers near American ports; enemy restrictions on trade; status of 
commercial belligerent submarines; visits of belligerent warships to 
neutral ports; treatment to be accorded submarine war vessels in 
neutral ports; enemy intrigues in neutral countries; treatment 
neutrals in enemy countries; status of vessels chartered, leased or 
requisitioned by belligerent Governments. 

The letter of the Secretary of State, dissolving the Board, to 
which reference has been made, follows: 


In view of the declaration of the existence of war between the United States 
and the Imperial German Government made by Congress on April 6th last, it 
appears unnecessary to continue the Joint State and Navy Neutrality Board 
for the consideration of questions arising out of the European War while the 
United States was a neutral. I therefore suggest that the Board be disbanded, 
and that a copy of this letter be sent to each of the members thereof for his 
information. 

Allow me to add that, in my estimation, the work of the Board as an ad- 
visory body has been of the highest order, and that, while it has not always 
been expedient to follow the recommendations of the Board, its well-considered 
opinions have been of very great assistance to the Department in formulating 
the policies which it has announced and pursued during the period of American 
neutrality. I desire, therefore, to express to the Board my deep appreciation 
of the splendid service rendered and the unstinted time and labor given by each 
member to his Government during one of the most critical periods of the history 
of the United States. 


The opinions of the Board, in many cases elaborate and in all 
instances supported by authority, were advisory and, in the nature 
of things, considered the law rather than questions of policy. They 
covered a large field and will one day be interesting as showing the 
questions which the Government considered of more than passing 
importance in the days of its neutrality. 


JAMES Brown Scort. 
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MEETING OF THE EXECUTIVE COUNCIL AND POSTPONEMENT OF THE 
ANNUAL MEETING OF THE SOCIETY 


In the absence abroad of the Chairman and several members of 
the Committee on the Annual Meeting of the Society, the question 
of holding a meeting this year was considered by the Executive 
Committee of the Society at its meeting on March 10th, last. After 
careful consideration, the Executive Committee decided that, in view 
of the international situation then existing, it was not advisable to 
hold an annual meeting of the Society this year at the usual time. 
The President was, however, requested to call a meeting of the 
Executive Council instead for the transaction of such business and 
such other action as the Council might decide upon. President Root 
aecordingly called a meeting of the Council in Washington on April 
17, 1919. There were present: Mr. Elihu Root, Mr. Charles Noble 
Gregory, Dr. David Jayne Hill, Mr. Charles Cheney Hyde, Pro- 
fessor John H. Latané, Mr. Jackson H. Ralston, Mr. Alpheus Henry 
Snow, Admiral Charles H. Stockton and Professor George G. Wilson. 
The reports of officers and committees were received, and the Council 
formally approved, upon motion, the action of the Executive Com- 
mittee in postponing for the present the annual meeting of the So- 
ciety. All officers and committees and the Board of Editors of the 
JOURNAL were continued until the next meeting of the Society. 

After disposing of a few items of miscellaneous business of a 
routine nature, the Council discussed the international situation, 
with especial reference to the proposed Covenant of the League of 
Nations from the point of view of international law. There was a 
general feeling of regret that the covenant had not given due recog- 
nition to international law as the rule of decision in the proposed 
international arrangements for settling disputes between nations and 
had apparently overlooked the importance of making provision for 
its further development and conventional application. Upon the 
conclusion of an interesting discussion along these lines and considera- 
tion as to what action the Council might appropriately take to give 
proper expression to its view, the following resolution was unani- 
mously adopted. 


Resolved, That the Executive Council of the American Society of Inter- 
national Law urges upon the Conference of Paris the adoption of a provision by 
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which there shall be called a general conference of the Powers to meet not less 
than two years or more than five years after the signing of this convention for 
the purpose of reviewing the condition of international law, and of agreeing 
upon and stating in authoritative form the principles and rules thereof; and 
that thereafter regular conferences for that purpose shall be called and held at 


stated times. 


This resolution was promptly on the same day cabled to the 
American Peace Delegation at Paris through the Department of 
State. 

Before it adjourned, the Council directed that the minutes of its 
meeting of last year, at which an interesting discussion of the inter- 
national situation also took place, and the minutes of the present 
meeting be printed and distributed to the members of the Society. 
These minutes are now in course of preparation and will be published 
within a short time. They will be accompanied by the lists of officers, 
members and committees which usually appear in the annual pro- 
ceedings. It is expected that the small volume containing these 
minutes and other material will be suitable for binding and may take 


the place of the usual volume of annual proceedings of the Society. 
Gero. A. Fincu. 





CURRENT NOTES 


ERRORS IN THE ORDINARY VERSIONS OF THE TREATY OF BREST-LITOVSK * 


In the version of the Brest-Litovsk Treaty, as first telegraphed to 
this country, it was stated that Batum, Kars, and Erivan were to be 
given up by Russia to Turkey. Apparently the first telegrams twisted 
‘‘ Ardahan’’ into ‘‘Erdehan,’’ from which it was easy to guess ‘‘ Eri- 
van,’’ since the latter, having the advantage of being a government 
instead of a mere district or sub-division of a government, as Ardahan 
is, has a much more conspicuous place in the atlas. This is the version 
that ran through the newspapers in this country, was duly copied 
by many scholarly publications: and even appeared in those sponsored 
by the National Board for Historical Service. In fact, it is constantly 
coming up again to impose itself upon the unwary student or teacher. 

To the uninitiated, it might seem quite unimportant as to which 
of these divisions was given up by Russia. To most of us in this 
country, these divisions were but names, without real meaning, unless 
our study of events in the last two Russo-Turkish wars had given us 
a nodding acquaintance with Batum and Kars. Scarcely one out of 
a million in this country had noted Erivan, or cared enough about it 
to investigate its importance. Three little frontier provinces of some 
slight value economically and strategically perhaps, but still of not 
sufficient importance to cause any serious consideration—why should 
one worry as to which three, out of the many small divisions of the 
Caucasus region, were lost by Russia, and, as the treaty itself carefully 
states, ceded to their own people for their self-determination. 

The corrected version? of the treaty was perhaps a month in reach- 


* Contributed by Professor Arthur I. Andrews, of Tufts College. 

1 Shapiro, Modern and Contemporary European History, pp. 747, 748. 

McKinley, Collected Materials, p. 98. 

Current History, April, 1918, p. 54. 

American Association for International Conciliation, Documents, 1918, p. 422. 

American Political Science Review, November, 1918, p. 706. 

2 Brest-Litovsk Treaty, Article IV, in the London Times (English translation 
of German text) March 6, 1918, pp. 5, 6; German text in the Reichsanzeiger, 
June 11, 1918. 
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ing this country. By it, the three divisions were given as Ardahan, 
Kars, and Batum, leaving out Erivan entirely. This version seemed 
somewhat more reasonable, although many would wonder why Arda- 
han, a district of Kars province, should be separated from it in the 
treaty. To be sure, Ardahan has a fortress position itself, making it 
rank with Kars in this respect although not the equal of it, but that 
hardly seemed to make it necessary to particularize to this extent. 
The significance of this phraseology became apparent only when a 
reference was made back to the Treaty of Berlin, which in 1878 was 
supposed to settle the differences arising out of the Russo-Turkish 
War that had just preceded. By this treaty, the three divisions spe- 
cifically named were given by Turkey to Russia, and it was only later 
that Ardahan was incorporated in Kars by the Russian Government. 

A further significance is attached to these three names when the 
Cyprus Convention of 1879 is consulted. By the treaty committing 
Cyprus to the control of Great Britain, the Porte reserves the sover- 
eignty of Cyprus, and the reversion of Cyprus in case Ardahan, Kars, 
and Batum are returned by Russia to Turkey.* The significance in 
the grouping of these three is revealed fully and the purpose of the 
Ottoman Empire in 1918 to demand Cyprus back again from Great 
Britain is clearly appreciated. As long as the Brest-Litovsk Treaty 
stood, the Turkish position would have been a very strong one when- 
ever it found itself ready to make this demand. Russia having given 
up the provinces, the annexation of which had made Turkey ready 
to pay England’s price and to give England a base which could be 
used in protecting the Ottoman Empire in Nearer Asia, the necessity 
for this concession would now lapse, and it would be easy to argue 
for the restoration of Cyprus to Ottoman control. 

The connection of the Brest-Litovsk Treaty with the negotiations 
of forty years before is perhaps best brought out by the following 
extracts from a letter written by the Marquis of Salisbury to Mr. 
Layard on May 30, 1878.5 After speaking of the fact that ‘‘those 
articles of the Treaty of San Stefano which concerned European 
Turkey would be sufficiently modified to bring them into harmony 


8 The Treaty of Berlin, Article LVIII, in Holland, European Concert, p. 304. 

4Cyprus Convention (1878), Article I; Annex to Cyprus Convention, Article 
VI, in Holland, European Concert, pp. 354, 356. 

5 Orr, C. W. J. Cyprus under British Rule, Appendix I, pp. 184-185. 

Austin Henry Layard was British Ambassador to the Porte. 





CURRENT NOTES 315 


with the interests of the other European Powers and of England in 
particular,’’ the letter goes on to say: 


There is, however, no such prospect with respect to that portion of the 
treaty which concerns Turkey in Asia. It is sufficiently manifest that, in respect 
to Batum and the fortresses north of the Araxes, the Government of Russia 
is not prepared to recede from the stipulations to which the Porte has been led 
by the events of the war to consent. Her Majesty’s Government have conse- 
quently been forced to consider the effect which these agreements, if they are 
neither annulled nor counteracted, will have upon the future of the Asiatic 
provinces of the Ottoman Empire and upon the interests of England, which are 
closely affected by the condition of those provinces. 

It is impossible that Her Majesty’s Government can look upon these changes 
with indifference. Asiatic Turkey contains populations of many different races 
and creeds, possessing no capacity for self-government and no aspirations for 
independence, but owing their tranquillity and whatever prospect of political 
well-being they possess entirely to the rule of the Sultan. But the Government 
of the Ottoman dynasty is that of an ancient but still alien conqueror, resting 
more upon actual power than upon the sympathies of common nationality. . . . 

Even if it be certain that Batoum and Ardahan and Kars will not become the 
base from which emissaries of intrigue will issue forth, to be in due time fol- 
lowed by invading armies, the mere retention of them by Russia will exercise 
a powerful influence in disintegrating the Asiatic dominion of the Porte. As a 
monument of feeble defense on the one side, and successful aggression on the other, 
they will be regarded by the Asiatic population as foreboding the course of 
political history in the immediate future, and will stimulate, by the combined 
action of hope and fear, devotion to the Power which is in the ascendant, and 
desertion of the Power which is thought to be falling into decay. . . . 

Her Majesty’s Government intimated to the Porte, on the occasion of the 
Conference at Constantinople, that they were not prepared to sanction misgovern- 
ment and oppression, and it will be requisite, before they can enter into any 
agreement for the defense of the Asiatic territories of the Porte in certain 
eventualities, that they should be formally assured of the intention of the Porte 
to introduce the necessary reforms into the government of the Christian and 
other subjects of the Porte in these regions. ° 

The proximity of British officers, and, if necessary, British troops, will be 
the best security that all the objects of this agreement shall be attained. The 
Island of Cyprus appears to them to be in all respects the most available for 
this object. Her Majesty’s Government do not wish to ask the Sultan to alienate 
territory from his sovereignty, or to diminish the receipts which now pass into 
his Treasury. They will, therefore, propose that, while the administraton and 
occupation of the island shall be assigned to Her Majesty, the territory shall 
still continue to be part of the Ottoman Empire, and that the excess of the 
revenue over the expenditure, whatever it at present may be, shall be paid over 
annually by the British Government to the Treasury of the Sultan. 

Inasmuch as the whole of this proposal is due to the annexations which 
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Russia has made in Asiatic Turkey, and the consequences which it is appre- 
hended will flow therefrom, it must be fully understood that, if the eause of the 
danger should cease, the precautionary agreement will cease at the same time. 
If the Government of Russia should at any time surrender to the Porte the 
territory it has acquired in Asia by the recent war, the stipulations in the 
proposed agreements will cease to operate, and the island will be immediately 
evacuated. 

I request, therefore, your Excellency to propose to the Porte to agree to a 
Convention to the following effect, and I have to convey to you full authority 
to conclude the same on behalf of the Queen and of Her Majesty’s Government: 


“If Batoum, Ardahan, Kars or any of them shall be retained by Russia, 
and if any attempt shall be made at any future time by Russia to take 
possession of any further portion of the Asiatic territories of the Sultan, 
as fixed by the definite Treaty of Peace, England engages to join the Sultan 
in defending them by force of arms. In return, the Sultan promises to 
England to introduce necessary reforms (to be agreed upon later between the 
two Powers) into the government of the Christian and other subjects of 
the Porte in these territories; and, in order to enable England to make 
necessary provision for executing her engagement, the Sultan further con- 
sents to assign the Island of Cyprus to be occupied and administered by 


England.” 


There is still another point that escaped the eyes of many readers 
and transcribers. There is no doubt but what the three districts were 
given up by Russia, but they were not ceded to Turkey, as the inac- 
curate version had it. The people of these districts were to be allowed 
to set up whatever government they wished for themselves, with, how- 
ever, the friendly codperation and advice of the neighboring states, 
in particular, Turkey. This was, however, but a veiled cession to the 
last named Power, as the ‘‘plebiscite’’ which was taken there in July 
abundantly proved. Although the population was not far from 
evenly divided between Mohammedan and Christian, something over 
ninety-seven per cent. voted in favor of annexation to Turkey on what 
was distinctly a very small vote.*® 

The Erivan side of the question has also considerable interest. 
Erivan was not given up by Russia for annexation to Turkey, because 
it would have estranged the supposedly friendly, actually wavering, 
Government of Persia, from which country Erivan was taken by 
Russia in 1829. The whole atmosphere of this former government of 

6 Population, 1897 (Russian Census), Christian 200,000, Mohammedan 250,- 
000; Vote, 1918 (under Turkish auspices): for inclusion in Turkey, 85,124— 
against, 1,924. This includes Alexandropol city as well as Kars and Batum. The 
figures can only be approximate for 1897. 
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the Russian Caucasus is Persian-Tartar where it is not Armenian. 
There is little Turkish about it, in its history or in its people, and its 
cession to Turkey would have been a distinctly different thing from 
its return to Persia, with which its history and civilization are most 
closely connected. 


SOME TERRITORIAL QUESTIONS BEFORE THE PEACE CONFERENCE 


The Banat of Temesvar 


The Banat is a rich, thickly populated province of southern 
Hungary, claimed by both Serbia and Roumania as an essential part 
of their reconstructed national territory. Enclosed by the Transyl- 
vanian Carpathians on the east and by three rivers flowing into each 
other on the remaining boundaries, the Maros on the north, the Tisza 
on the west, and the Danube on the south, it contains a highly mixed 
population of about a million and a half people. 

The Serbs claim that they were the original settlers, and have all 
during history played a leading part there, as shown by the consti- 
tution of a Serbian duchy under the Austro-Hungarian rulers. The 
Roumanians, on the other hand, state that the Banat, with Transyl- 
vania, was the original cradle of their race to which other nationali- 
ties came as immigrants. 

Ethnologically, the Roumanians are credited with thirty-seven 
per cent. of the population, the Germans with twenty-five per cent., 
the Serbs with eighteen per cent. and the Magyars with fifteen per 
cent. The Banat, however, is divided into three distinct counties 
where the lines are drawn differently. The eastern mountainous 
country of Krasso is predominantly Roumanian, with a Roumanian 
population of 336,082, or seventy-two per cent.; the Germans with 
55,883, or twelve per cent.; the Magyars with 33,787, or seven per 
eent., and the Serbs with 14,993, or three per cent. The central 
plains country of Temes contains 160,585 Roumanians, or forty per 
cent. ; 120,683 Germans, or thirty per cent; 57,985 Serbs, or fourteen 
per cent.; 47,518 Magyars, or twelve per cent. The eastern grain 
province of Torontal contains 195,104 Serbs, or thirty-three per cent. ; 
158,312 Germans, or twenty-seven per cent.; 125,041 Magyars, or 
twenty-one per cent., and 86,168 Roumanians, or fifteen per cent. 

Economically, the Serbs claim at least the western, grain-raising 
half of the Banat as essential, because Jugo-Slavia as a whole has 
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not sufficient cereals, while Roumania is one of the granaries of 
Europe. They state also that the whole trade of that section flows 
out along the lines of the rivers toward Belgrade and the Danube 
and that the Banat, at least the western part, is naturally part of the 
Serbian economic system. Roumania claims that the Banat is an 
indivisible whole economically, geographically, and administratively, 
and that any ethnic division is impracticable. They claim that their 
mountain section needs the plains section for food supplies and the 
rivers to secure an outlet for the trade, especially their lumber. 

The Serbs, moreover, desire the Banat, or at least the section 
nearest them, for strategic reasons to cover the capital at Belgrade 
and the valley of the Morava, their principal artery of communica- 
tion. They say it is essential to prevent further invasions of large 
forces from Hungary, as happened in the attacks on Belgrade during 
the recent war. 


The Duchy of Teschen 


This province, in dispute between Poland and Czecho-Slovakia, 
is a small but valuable part of the Crownland of Austrian Silesia, 
located between Prussian Silesia on the north, Galicia on the east, 
Hungary and the Carpathians on the south, and Moravia on the 
west. It contains 857 square miles and its population, according to 


the last Austrian census in 1910, was 434,821. It contains deposits 
of hard, black, coke-producing coal, essential to the manufacturing 
eenters of Bohemia and the industrialized sections of Austria. 
Teschen has also considerable value as a railroad center. The main 
line between the Czechs in Bohemia and the Slovaks in Hungary 
runs through the frontier city of Oderberg to Kassa, connecting at 
the former with the main line to Berlin and Budapest. According 
to the Austrian censuses, the population is given as fifty-four per 
cent. Poles, twenty-seven per cent. Czechs and seventeen per cent. 
Germans. 

When the Austrian Government collapsed in October, 1918, the 
people of Teschen organized to preserve law and order. A Czecho 
National Council was set up over the Czech district and a Polish 
National Council over the Polish district. On November 5th the two 
Councils came to an agreement to continue this administration tem- 
porarily, the railroad to be under the Poles, the mines to have a joint 
administration, and nothing to be done by either side to prejudice 
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the final disposition of the territory or to effect its permanent in- 
corporation with the administration of the Polish or Czecho-Slovak 


States. 

Disputes over the execution of the agreement led to armed con- 
flicts between the Czechs and the Poles. On January 29th the claims 
of both parties were heard before the Conference of the Great Powers 
at Paris. It is understood that the Czechs claim all of Teschen, for 
the reasons that since the Polish princes there accepted the suzerainty 
of the Kings of Bohemia in the fourteenth century, the district has 
been part of the lands of the Bohemian Crown; that the coal and 
coke of the region are essential to the industries of Czecho-Slovakia 
and are not so vitally essential to Poland; that the railroad through 
Oderberg forms the only reliable link between the two halves of the 
Czecho-Slovak State. The Poles propose a division along linguistic 
lines, such as existed when Austrian administration ceased. Because 
of their majority in population, such a division would give the Poles 
control of the railroad and most of the mines. 

On February 3d a modus vivendi was signed by the representa- 
tives of Poland and Czecho-Slovakia and the delegates of the Great 
Powers. It reads as follows: 


The representatives of the Great Powers, having been informed of the con- 
flict which has arisen between the Czechs and Poles in the Principality of 
Teschen, in consequence of which the mining district of Ostrawa-Karwin and 
the railway from Oderberg to Teschen and Jablungkau has been occupied by 
the Czechs, have declared as follows: 

In the first instance they think it necessary to remind the nationalities who 
have engaged to submit the territorial questions which concern them to the 
Peace Conference, that they are, pending its decision, to refrain from taking as 
a pawn or from occupying the territories to which they lay claim. 

The representatives take note of the engagement by which the Czech Delegates 
have declared that they were definitively stopping their troops on the line of 
the railway which runs from Oderberg to Teschen-Jablungkau. 

Pending the decisions of the Peace Conference as to the definitive assign- 
ment of the territories, that part of the railway line to the north of Teschen 
and the mining regions will remain in the occupation of Czech troops while 
the southern section of the line starting from and including the town of Teschen 
down to Jablungkau will be entrusted to the military supervision of the Poles. 

The undersigned consider it indispensable that a Commission of Control 
should be immediately sent to the spot to avoid any conflict between the Czechs 
and Poles in the region of Teschen. This Commission, apart from the measures 
that it will have to prescribe, will proceed to an inquiry on the basis of which 
the Peace Conference may form its decision in fixing definitively the respective 
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frontiers of the Czechs and Poles in the contested zone. The seat of this Com- 
mission will be situated in the town of Teschen. 

In order to seal the entente between two friendly nations which should follow 
a policy in full accord with that of the Allied and Associated Powers, the 
representatives of the Great Powers register the promise of the Czech repre- 
sentatives that their country will put at the disposition of the Poles all its 
available resources in war material and will grant to them every facility for 
the transit of arms and ammunition. 

The exploitation of the mines of the Karwin-Ostrawa district will be carried 
out in such a way as to avoid all infraction of private property while reserving 
any police measures which the situation may require. The Commission of 
Control will be empowered to supervise this and, if necessary, to secure to the 
Poles that part of the output which may be equitably claimed by them to meet 
their wants. 

It is understood that the local administration will continue to function in 
accordance with the conditions of the pact of the 5th November, 1918, and that 
the rights of minorities will be strictly respected. 

Pending the decision of the Peace Congress, political elections and military 
conscription will be suspended in the Principality of Teschen. 

No measure implying annexation of all or of a part of the said Principality 
either to the territory of Poland or of Czecho-Slovakia taken by interested par- 
ties shall have binding force. 

The Delegates of the Czech Nation engage to release immediately with their 
arms and baggage the Polish prisoners taken during the recent conflict. 


(Signed) Wooprow WILSsoNn RoMAN DMoOwsKI 
D. Lioyp GEORGE E. BENES 
V. E. Ortanpo 
G. CLEMENCEAU 


Territorial Claims of Greece 


Four accessions of territory are requested by Greece of the Peace 
Conference. 

To the north she asks for northern Epirus, which is a narrow 
strip of land running inland from the Adriatic on the present north- 
ern boundary of Greece and in the southern part of Albania. Greece 
claims the territory to be predominantly Greek, her figures showing 
120,000 Greeks as against 80,000 Albanians, so intermingled that 
the only solution is to give sole jurisdiction to the predominating in- 
terest. The strip is also claimed by Greece on the ground that it 
will offer a good strategic frontier. The Albanians dispute the Greek 
claims, maintaining that the territory, especially the city of Goritza, 
is the center of their intellectual movement, and that to take it from 
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them would fatally cripple the new state. They further state that 
a substantial portion of the so-called Greek population uses Albanian 
as its mother tongue and is consequently of Albanian inclinations. 

To the east Greece claims the part of Thrace now in southern Bul- 
garia and running through to the Black Sea, including Constanti- 
nople. The claims are put forward on racial, religious and historical 
grounds. Assuming that the Turks will be driven from Constan- 
tinople and deferring her claim to an international régime of the 
city, the Greeks assert preponderant rights in Constantinople, be- 
cause it was the capital of the Greek Empire before the Turkish 
conquest, and today contains 364,459 Greeks and 449,114 Turks out 
of a total population of 1,173,673, besides being the seat of the Greek 
(Ecumenical Patriarch. The boundary suggested by Greece for her 
proposed acquisition in southern Bulgaria would run from Joula, on 
the present Greco-Bulgarian northeastern frontier, along the Arda 
to the Maritza, and along the Turko-Bulgarian boundary of 1913 
northeast of Kirk-Kilissia to Cape Iniada. The territory includes 
the harbors of Saloniki, Kavalla and Dedeagatch and a front on the 
Black Sea. It is claimed by Greece on the principle of nationality, 
the Greek figures showing 69,000 Bulgarians, 348,000 Greeks and 
442.000 Turks. It is expected that Bulgaria will contest this attempt 
of Greece to cut her off from all outlet to the Adgean. 

In Asia Minor Greece would limit the Turk to the interior, where 
he is in numerical preponderance; create a separate Armenia and 
allot to Greece most of the vilayet of Aidin, comprising the seaboard 
of Asia Minor and containing the harbor of Smyrna. The Greeks 
claim that for 3,000 years their race has held the predominant po- 
sition along the Asia Minor seaboard, where today they claim a ma- 
jority of the population, namely, 1,188,359 Greeks against 1,048,359 
Mohammedans. They further claim this section under the offer 
of the Entente made in January, 1915, as the consideration for the 
entry of Greece into the war. Turkey is expected to contest the 
treek claim to the seaboard of Asia Minor, especially if she is de- 
prived of Constantinople and Armenia. Unofficially the Turks al- 
ready dispute the Greek population figures, not so much as to totals 
as to their compactness of location, and state that all the rivers, trade 
routes and economic life of the Turkish territory of Asia Minor flows 
straight westward down to the Aigean, and that to deprive this terri- 
tory of the seaboard would be practically to strangle it. 
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Greece also claims the islands off the coast of Asia Minor, the 
Dodecanesus and Rhodes, Castellorizo, Imbros and Tenedos, on the 
ground that they have been Greek for thousands of years, that the 
present population is eighty per cent. Greek and the culture entirely 
Greek. The Dodecanesus were allotted to Italy by the so-called Pact 
of London of April 26, 1915, but Greece hopes that Italy will with- 
draw from them. 

The territorial interests of Greece were presented to the repre- 
sentatives of the Great Powers on February 4th and referred to an 
expert committee composed of two representatives of the United 
States, Great Britain, France and Italy. The committee was author- 
ized to consult the representatives of the peoples concerned. 


The Hedjaz 


The Hedjaz is a rich country fronting on the Red Sea, with a 
population of 300,000, containing the cities of Mecca and Medina, 
and claims to have been independent for eight centuries. The Cherif 
of Mecca, because of his aid to the Entente Allies during the war, 
was recognized in 1916 as King of the Hedjaz and is represented at 
the Peace Conference by two delegates. He desires not only the 
formal recognition of the independence of his own country, but advo- 
cates the eventual union into one Pan-Arab Federation of from ten to 
twelve million Arab-speaking people, occupying a territory one-third 
in size that of the United States. These populations are included in 
the countries of Asir and Yemen, south of the Hedjaz on the Red 
Sea and ruled by local Arab chieftains, and the great Arabian desert 
lying to the east of the Hedjaz, inhabited by many nomad tribes. 
No specific requests for changing the status of these countries at 
present is made by the King of the Hedjaz, but he suggests that the 
dispositions of the Peace Conference should regard these districts 
as ultimately a part of a Pan-Arab State. 

The King of the Hedjaz further requests that separate autono- 
mous governments be established in Syria and Mesopotamia, with a 
view to their becoming a part of the Pan-Arab union. 
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August, 1916. 


4 Rumanta—F Rance, Great Brirarn, Iraty, Russia. Treaties 
signed under which Rumania entered the war. Summaries: 
London Times, Feb. 4, 1919; Temps, Feb. 3, 1919; Washington 
Post, February 4, 1919. 


April, 1918. 

24 Brazm. Executive decree issued putting into force the resolu- 
tions of Fourth International Conference of American States, 
1910, relative to steamship service, commerce customs and sta- 
tisties, commercial statistics, reorganization of Union of Ameri- 
ean Republics and interchange of professors and students. 
P. A. U., 47: 855. 


September, 1918. 
20 Prru—Urvuevay. Convention signed relative to diplomas and 
certificates issued by educational authorities. Summary: P. 


A, U., 47: 854. 
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November, 1918. 

13 Austria-Hungary. Emperor Charles abdicated. New York 
Times, November 14, 1918. 

16 Germany. Government formed by Freidrich Ebert. New York 
Times, November 17, 1918. 

17 Saxe-Mernincen. Republic proclaimed. London Times, No- 
vember 18, 1918. 

17 Bapen. Grand Duke Friedrich II of Baden abdicated, and Baden 
proclaimed a republic. New York Times, November 18, 1918. 

Saxe-Copurc—GorHa. Duke Charles Edward of Saxe-Coburg 
and Gotha abdicated. New York Times, November 18, 1918. 

Hunaary. Republic proclaimed. New York Times, November 
18, 1918. 

NortH SEA Repusuic. The United Workers’ and Soldiers’ Coun- 
ceils proclaimed Oldenburg, Oestfriesland, Bremen, Hamburg 
and Schleswig-Holstein a North Sea Republic, with Hamburg 
as capital, London J'imes, November 23, 1918. 

GERMANY. An agreement proclaimed between Ebert Government 
and Soldiers’ and Sailors’ Council by which power passed to 
the Council. New York Times, November 26, 1918. 

26 Juaco-Sutavia. Crown Prince Alexander appointed regent by Na- 
tional Council of Fiume. New York Times, November 26, 1918. 


December, 1918. 

15 Potanp—GerRMANY. Poland severed relations with Germany. 
New York Times, December 16, 1918. 

20 GuATEMALA—UNITED States. Senate advised and consented to 
ratification of commercial treaty with Guatemala. Congres- 
sional Record, December 21, 1918. 

21 Germany. Count Brockdorff-Rantzau appointed foreign secre- 
tary. London Times, January 2, 1919. 

27-29 Congress of the League of the Rights of Man. Held in Paris. 
La Paiz par le Droit, 29: 29. 

31 Frnuanp. Prince Friedrich Karl of Hesse announced through 
Finnish Legation in Berlin that he definitely renounced the 
erown of Finland. London Times, January 1, 1919. 

31 Prervu—Great Britain. Canada adhered to arbitration conven- 
tion between Peru and Great Britain. P. A. U., 47: 856. 
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January, 1919. 

2 Austria. German-Austrian Government transmits note to diplo- 
matie corps in Vienna asking recognition of the State of Ger- 
man-Austria. Demanding plebiscite for towns exclusively 
German, such as Marburg, Radkeisburg, Klagensfurt, Villach, 
Bozen, and Brunex, and asserting that republic must either 
form part of a Danube confederation or be attached to Ger- 
many. Summary: New York Times, January 3, 1919. 

Syria AND Asta Minor. Decree issued raising blockade. Lon- 
don Gazette, January 1, 2, 1919. 

Count von Hertuine. Died. German Chancellor, October, 1917, 
to September, 1918. New York Times, January 5, 1919. 

Unitrep States—GerMany. Department of State made public 
agreement as to exchange and treatment of prisoners. New 
York Times, January 5, 1919. 

JAPAN—Cuina. Texts of notes exchanged in 1915, published in 
Peking Leader. London Times, January 11, 1919. 

Unitep Kinepom or SERBIANS, CROATS AND SLOVENES. Govern- 
ments of the Entente and neutrals notified that the govern- 
ment formed at Belgrade by representatives of Jugo-Slavic 
provinces, Serbia, Bosnia, Herzegovina, Dalmatia, Croatia, and 
the Slovene districts had become the United Kingdom of 
Serbians, Croats and Slovenes. London Times, January 6, 
1919. 

UKraINneE. Republic of Western Ukraine, formerly Eastern Ga- 
licia, joined Greater Ukraine, in a provisional government 
headed by Dr. Holubavitch. Times, January 8, 1919. 

THEODORE RooseveLt. Died. New York Times, January 7, 1919. 

Great Brirain—F Rance. Announced that a secret treaty gave 
Great Britain Mesopotamia and arranged future of Asia 
Minor. New York Times, January 7, 1919. 

PoLaNp. Germany reported agreement reached to end hostili- 
ties. New York Tribune, January 7, 1919. 

Russta—GerRMANY. Germany severed diplomatic relations with 
Russia. New York Times, January 7, 1919. 

Mexico—Unirep States. Mexican note to the United States 
relative to oil situation and decrees made public. New York 
American, January 8, 1919. 
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LuxEMBURG. Luxemburg formally places itself under the pro- 
tection of the Entente. Washington Post, January 9, 1919. 
BuieariA. Embargo law passed. List: Official Bulletin, March 

26, 27, 1919. 

TRANSYLVANIA—ROUMANIA. Roumanian decree published defi- 
nitely attaching Transylvania to Roumania. The Roumanians 
of Transylvania declared their independence of Hungary on 
December 2, formed a separate government under Dr. Julius 
Marrill and sent a delegation to wait on King Ferdinand of 
Roumania. London Times, January 13, 1919. 

LuxeMBuRG. <A republic was proclaimed and lasted six hours, 
French troops restoring order. New York Times, January 12, 
14, 1919. 

JAPAN. Announced that Japan had acquired Russia’s holdings 
in Manchuria. New York Herald, January 12, 1919. 

Norway—Unirtep States. Norway protested against the bill in- 
troduced into Congress aiming to deport aliens who evaded 
army service by withdrawing their first citizenship papers. 
New York Tribune, January 12, 1919. 

MonTENEGRO—ITALY. Montenegro protested to Italy against 
presence of Italian troops, and formally asked for their with- 
drawal. New York Sun, January 14, 1919. 

CuUXHAVEN Bo.sHEvist Repusuic. Declaration of independence 
made. This government collapsed on January 18, 1919. Wash- 
ington Post, January 19, 1919. 

Huneary. Count Karolyi elected provisional president of Hun- 
gary. New York Times, January 15, 1919. 

Peace CONFERENCE. Rules announced. New York Times, Janu- 
ary 16, 1919. 

Korea. Officially appeals to President Wilson to help her resist 
annexation to Japan. New York American, January 16, 1919. 

LuxeMBuRG. Princess Charlotte succeeded her elder sister, Marie 
Adelaide, as Grand Duchess of Luxemburg. New York Times, 
January 16, 1919. 

LITHUANIA—POLAND. Lithuania placed under a Polish protec- 
torate. New York 7imes, January 17, 1919. 

Germany. Chancellor Ebert and ministers form a new republic 
of fifteen states. This includes German Austria. New York 
Times, January 17, 1919. 
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Brazit. President-elect, Dr. Alves, died. New York Times, 
January 17, 1919. 

PoLanp. Ignace Paderewski named Premier of Poland. New 
York Times, January 18, 1919. 

ARMISTICE. The commissioners conclude sessions at Treves and 
extend the armistice until February 17. New York Times, 
January 18, 1919. 

UKRAINE-Soviet Repusiic or Russia. The Ukranian Directory 
declared Ukraine to be in a state of war with the Soviet Re- 
public. London Times, January 24, 1919. 

PEACE CONFERENCE. The Peace Conference opened in the French 
Ministry of Foreign Affairs. Georges Clemenceau, Premier of 
France, was elected President, being nominated by President 
Wilson. New York Times, January 19, 1919. Rules govern- 
ing Conference: New York Times, January 20, 1919. Person- 
nel of organization: New York Times, January 31, 1919. Text 
of speeches, Who’s Who, ete., London Times, January 20, 23, 
1919. 

Russta. The Russian Bolsheviki ask the Entente to make peace. 
Washington Evening Star, January 19, 1919. 

IRELAND. Sinn Fein members elected to Parliament met at Dub- 
lin, read a declaration of independence and proclaimed an 
Irish Republic. London Times, January 22, 1919. 

LEAGUE OF Nations. Peace Conference adopted a resolution to 
the effect that the establishment of a League of Nations should 
be made an integral part of peace treaty. Text of resolution: 
Official Bulletin, March 17, 1919. 

PoLAND—UKRAINIA. Pope Benedict asked the Poles and Ukrai- 
nians to mediate their differences. New York Sun, January 
27, 1919. 

PoLanp—Unitep States. Secretary Lansing extends recogni- 
tion of the United States to the new Polish Government under 
Paderewski. New York Times, January 30, 1919. 

FINLAND—FRANCE. France proposes that Finland be recognized 
as a nation. New York Tribune, January 30, 1919. 

TuRKEY—GeERMANY. Secret treaty discovered showing German 
plan for dividing Russia. New York Tribune, January 31, 
1919, 
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February, 1919. 

1 Uwnrrep States. Announced that trade treaties affected by the 
Seaman’s Act of 1915, are nullified. The agreement with Nor- 
way will stand with two sections omitted. Washington Herald, 
February 2, 1919. 

INTERNATIONAL SOCIALIST CONFERENCE met at Berne. There 
were 120 delegates representing 12 countries. New York Her- 
ald, February 4, 1919; New Europe, 10: 36. 

PortucaL. New Government formed. Personnel: New York 
Times, February 3, 1919. 

Fiume. A plea for permission to join Italy seyt to President 
Wilson by Fiume. Washington Post, February 4, 1919. 

PoLAND — CzEcHO-SLovAKIA. Armistice signed. Washington 
Post, February 6, 1919. 

GeRMANY. National Convention met at Weimar. Proceedings: 
New York Times, February 7, 1919; Current History, 9 (Pt. 
2) : 429. 

Russia. The Russien Bolshevik Government accepts invitation 
of the Paris Peace Conference to hold a parley at Princes 
Island. New York Times, February 7, 1919; Current History, 
9 (Pt. 2) : 407. 

Great BritaiIn—Unitep Srares. British embargo modified as 
to American shoes. New York Herald, February 6, 1919. 

PEACE CONFERENCE. A Blockade Council has been formed to 
consider lowering the bars on imports to Germany. New York 
Times, February 7, 1919. 

ALAND IsLanps. The inhabitants of the Aland Islands ask to 
be allowed to join Sweden. New York Sun, February 7, 1919. 

Unitep States—Juco-SLtav State. The United States, through 
Secretary Lansing, welcomes the Jugo-Slav Union. Washing- 
ton Post, February 8, 1919; text of note: London Times, Feb- 
ruary 8, 1919. 

GERMANY—PoLAND. Germany denies a truce to Poland and de- 
mands the evacuation of the province of Posen. New York 
Times, February 8, 1919. 

PoLanp—CzEcHo-SLovakIA. Relations broken off and invasion 
of Galicia is reported. New York Times, February 8, 1919. 
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Unitep States. Appropriation asked for appointment of minis- 
ters to Poland and Czecho-Slovakia. H. J. Res., 407, 408; 
Congressional Record, February 8, 1919, pp. 3009, 3144. 

Iraty—JuGo-Stavia. Jugo-Slav delegates ask President Wil- 
son to act as arbitrator in dispute with Italy regarding eastern 
coast of Adriatic. Review of Reviews, 59: 247. 

GerRMANY. Philip Schiedemann appointed Chancellor. New 
York Times, February 12, 1919. 

SaLonikaA. Union with Greece asked by Salonika. New York 
Times, February 12, 1919. 

GerMANy. The National Assembly at Weimar elected Frederick 
Ebert President of the German state by a vote of 277 to 102. 
A temporary constitution was adopted. The name ‘‘empire’’ 
was retained, although it was sought to substitute the word 
‘*republic.’? New York Times, February 12, 1919; personnel 
of government: Current History, 9 (Pt. 2) : 429. 

Unitep States—JapPan. United States formally accepted Japa- 
nese plan for restoration of Siberian Railway traffic. London 
Times, February 13, 1919. 

JAPAN—CHINA. Japan orders disclosure of all her secret treaties 
with China. Washington Post, February 13, 1919. 

LEAGUE oF Nations. Draft presented by President Wilson to 
the Peace Conference. Text: New York Times, February 15, 
1919. 

Armistice of November 11, 1918, prolonged by the conventions 
of December 13, 1918, and January 16, 1919, to February 17, 
1919, was again extended for a short period, date of termina- 
tion not specified, which period the Allied and Associated 
Powers reserved the right of ending at three days’ notice. 
Current History, 9 (Pt. 2):410; 10 (Pt. 1) : 23. 

Sir Wilfred Laurier, former Premier of Canada, died. New 
York Times, February 18, 1919. 

RoumaANntIA. Right asked to patrol Bulgarian frontier. New York 
Tribune, February 19, 1919. 

MontTeNeEGRO. Personnel of new cabinet. New York Sun, Febru- 
ary 19, 1919. 

Great Britain. Blockade modified to allow food to go to Ger- 
many. New York Times, February 19, 1919. 
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20 AFGHANISTAN. Death of the Ameer of Afghanistan. London 
Times, February 25, 1919. 

20 PoLtanp—GerMany. Berlin announces that hostilities with Po- 
land are ended. Washington Post, February 21, 1919. 

20 GerRMAN-AUSTRIAN RepusBLic. Dr. Adler, who assassinated Pre- 
mier Stuergkli in 1916, proclaimed president by defense troops. 
Washington Post, February 21, 1919. 

22 Bavaria. Soviet Republic declared. New York Times, February 
23, 1919. 

22 Braz. Brazil establishes a Pan-American Bureau. Washing- 
ton Evening Star, February 23, 1919. 

25 Unirep States. President Wilson arrived in Boston from Eu- 
rope. New York Times, February 26, 1919. 

25 Japan—Cuina. Announced that between 70 and 80 treaties are 
in existence between Japan and China. Washington Post, 
February 26, 1919. 

25 FranceE—Po.Lanp. Recognition by France announced in Polish 
Diet at Warsaw. New York Herald, February 26, 1919. 

26 Cotmar. The City of Colmar rejects the plebiscite on the 
grounds that the citizens of Colmar are all French. New York 
Sun, February 27, 1919. 

27 CroaTIA—SERBIA—ALBANIA. The Croations have joined with 
the Albanians in armed resistance to Serbia. New York 
Tribune, February 28, 1919. 


March, 1919. 
2 Mexico—Germany. The Ebert Government recognized by Mex- 
ico. London Times, March 3, 1919. 
4 Unirep States. President Wilson sailed for Europe. New York 
Times, March 5, 1919. 
AFGHANISTAN. The third son of the late Amir assumed the gov- 
ernment. New York Sun, March 5, 1919. 
4 Prussia. Constituent assembly met. London Times, March 5, 
1919. 
IRELAND. Irish National Assembly elects Edward DeValera first 
president of the Irish Republic. London Times, March 7, 1919. 
Hungary. Hungarian Government seized by communist revolu- 
tionary party under Bolshevist leadership. Personnel of new 
government: Official Bulletin, March 25, 1919. 
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LiTHUANIA—GREAT Britarn. Commercial treaty signed. Wash- 
ington Post, March 25, 1919. 

Tyrot. Republic declared under the presidency of Dr. Schraffe. 
Contemporary R., 115:171. 
BEsSARABIA. Reported to have proclaimed its independence and 
set up a Soviet Republic. New York Times, March 28, 1919. 
Huneary—Serpia. Hungary declared war on Serbia. New 
York Times, March 29, 1919. On May 11, 1919, sixteen wars 
were in operation as follows: Bolsheviki vs. Allies, Bolsheviki 
vs. Russian Loyalists, Bolsheviki vs. Ukrainians, Bolsheviki vs. 
Germans, Bolsheviki vs. Poles, Bolsheviki vs. Rumanians, Bol- 
sheviki vs. Letts, Bolsheviki vs. Finns, Bolsheviki vs. Lithu- 
anians, Poles vs. Germans, Poles vs. Ruthenians, Poles vs. 
Czecho-Slovaks, Germans vs. Letts, Austrians vs. Jugo-Slavs, 
Hungarians vs. Serbian State, Bulgar Royalists vs. Bulgar 
Reds. New York Times Magazine, May 11, 1919. 

GERMAN-AUSTRIA—SWITZERLAND. Delegates from German-Aus- 
tria reported to have made offer to Switzerland relative to 
annexation. Washington Post, March 29, 1919. 

PoLanp. Formal request made by Poland for alliance with the 
Entente Powers. Washington Post, March 29, 1919. 

CuiLE—Great Britain... Arbitration treaty signed. New York 
Times, March 30, 1919. 

ENTENTE ALLIES. The Allies declared Fiume to be in a state of 
siege. New York Times, April 1, 1919. 

Apriatic. The blockade of the Adriatic ceased at midnight, 
March 30. New York Times, April 1, 1919. 

KATHRYN SELLERS. 





PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


GREAT BRITAIN * 


Aliens’ Restriction Order. Order in Council further amending. 
Dec. 18, 1918. (St. R. & O. 1918, No. 1710.) 1s. Yd. 

———. Feb. 24,1919. (St. R. & O. 1919, No. 195.) 1s. 14d. 

British and Foreign State Papers. Vol. 108, Part II. 10s. 6d. 

British War Graves in France. Agreement between the United 
Kingdom and France respecting. Signed at Paris, Nov. 26, 1918. 
(Treaty Series, 1919, No. 1.) 1s. Yd. 

Defense of the Realm Manual (6th edition), revised to Aug. 31, 
1918. Comprising introductory note; the Defense of the Realm Acts, 
as passed, with notes; the Defence of the Realm Regulations, as 
amended to Aug. 31, 1918, printed in consolidated form, as provided 
by Order in Council, with notes; orders of a general character made 
under the Regulations to Aug. 31, 1918, other than orders falling 
within the Food Supply, Food Production, War Material Supplies, 
and Financial Manuals, with notes; Evidence Amendment Act, 1915; 
Suspension of Trial by Jury in Ireland; Rules under Defense of the 
Realm Acquisition of Land Act; Order in Council Establishing the 
Surplus Government Property Advisory Council and Disposal Board; 
analytical index to Acts, Regulations, Orders, and Notes. 5s. 6d. 

Exportations to Switzerland, Proclamation withdrawing prohibi- 
tion of certain. March 12,1919. (St. R. & 0.1919, No. 261.) 1s. Id. 

League of Nations, Draft agreement for, presented to the plenary 
interallied conference of Feb. 14, 1919. Miscellaneous, No. 1 (1919). 
1s. 14d. 

Prize Money, Proclamation regulating the distribution of, to the 
Fleet. Feb. 10,1919. (St. R. & O. 1919, No. 154.) 1s. Yd. 

Safety of Life at Sea. Order in Council further postponing the 


1 Parliamentary and Official Publications of Great Britain may be obtained, 
for the amount noted, from the Superintendent of Publications, H. M. Stationery 
Office, Imperial House, Kingsway, London, W. C. 2. 
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coming into operation of the Merchant Shipping Convention Act, 
1914, until July 1, 1919. Dee. 18, 1918. (St. R. & O. 1918, No. 
1807.) 1s. Yd. 

Shipping and Shipbuilding Industries after the War, Reports of 
the Departmental Committee appointed by the Board of Trade to 
consider the position of the. First report (Nov., 1916). The Ger- 
man Control Stations and the Atlantic Emigrant Traffic. Second 
report (July, 1917). Shipbuilding and Marine Engineering. Final 
report (March, 1918). Reconstruction of the British Mercantile 
Marine; International Competition and Navigation Policy; General 
Recommendations; Summary. With Appendices. 2s. 4d. 

Trading with Alsace-Lorraine and territories of Austria-Hungary 
in the occupation of the armies of the Associated Governments. 
Proclamations licensing trade with. Feb. 10, 1919. (St. R. & O. 
1919, Nos. 152 and 153.) 1s. 4d. each. 

Trading with the Enemy. (General Licenses.) Repair of enemy 
merchant ships under the control of the Allied Maritime Transport 
Council. Jan. 3, 1919. Trading with Palestine and Syria. Jan. 6, 
1919. Trading with the oceupied territories of the left bank of the 
Rhine. Jan. 6, 1919. Trading with Czecho-Slovakia. Feb. 8, 1919. 
Trading with Turkey and Bulgaria. Feb. 17, 1919. Trading with 
Croatia and Slavonia, Bosnia, Herzegovina, and parts of Dalmatia 


not covered by proclamation of Feb. 10, 1919. (St. R. & O. 1919, 


Nos. 301-306.) 1s. 14d. each. 
War of 1914-1918. The Outbreak of the War. A narrative based 
mainly on British official documents. By C. Oman. 2s. 10d. 


UNITED STATES ? 


Aeronautics, Regulation of civil aérial navigation, including esti- 
mate of appropriation, proposed draft of legislation recommended for 
regulation of civil aérial navigation. Feb. 26, 1919. 3 p. (H. doe. 
1828.) National Advisory Committee for Aéronautics. 

Alien Enemy. Opinion of District Court for Southern District of 
New York, relating to See. 4067 R. S. and what constitutes an alien 
enemy. 1919. 9p. (Bulletin 188.) Justice Dept. 

Opinion of District Court for Southern District of New 


2 Where prices are given, the document in question may be obtained, for the 
amount noted, from the Superintendent of Documents, Government Printing 
Office, Washington, D. C. 
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York relating to jurisdiction of courts to release from custody under 
Presidential warrant, to review decisions of Executive Department on 
question of enemy alienage, burden of proof, and effect of decision 
on draft board. 1919. 21 p. (Bulletin 193.) Justice Dept. 

Alien Property Custodian, Information relative to activities of. 
March 1,1919. 2p. (S. doe. 439.) Alien Property Custodian. 

Aliens. Report showing number of citizens and subjects of coun- 
tries neutral during the war with Germany who had declared their 
intention to become citizens of United States, but chose to withdraw 
their declarations of such intention in order to evade military service. 
Jan. 6,1919. 1p. (S. doe. 322.) War Dept. 

Report to accompany H. R. 15098 to expel and exclude 
certain undesirable aliens from United States. Jan. 28, 1919. 2 p. 
(H. rp. 1000.) Immigration and Naturalization Committee. 

—— —. Report to accompany H. R. 16017 to expel and exclude 
certain undesirable aliens from United States. Feb. 19, 1919. 2 p. 
(H. rp. 1093.) Immigration and Naturalization Committee. 

Statement of Alfred Bettman on deportation of in- 
terned aliens. Jan. 16,1919. 19 p. Immigration and Naturalization 
Committee. 

American Committee for Relief in Near East. Report to accom- 
pany S. 4785 to incorporate. Feb. 22, 1919. 5 p. (H. rp. 1125.) 
Judiciary Committee. 

American Relief Administration. Executive order appointing 
Herbert Hoover director general of American Relief Administration, 
which he is authorized to establish, and giving him full power to 
distribute foodstuffs and other urgent supplies to certain countries 
in Europe in whatever way he deems best, particularly through Food 
Administration Grain Corporation. Feb. 24, 1919. (No. 3035B.) 

Arbitration. Agreement between United States and Japan ex- 
tending duration of convention of May 5, 1908; signed Washington, 
Aug. 23, 1918. 4p. (Treaty series 639.) State Dept. 

Armenia and Her Claims to Freedom and National Independence. 
Memorandum presented to Democratic Mid-Europe Union by G. 
Pastermadjian, special envoy of the Catholicos of all Armenians, and 
by Miran Sevasly, chairman of Armenian National Union of America 
and representative of Armenian National Delegation. 1919. 20 p. 
(S. doe. 316.) Senate. 

Birds. Convention between United States and Great Britain for 
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the protection of migratory birds; signed Washington, Aug. 16, 1916. 
6 p. (Treaty series 628.) State Dept. 

Cables, Submarine. Executive order amending order of Sept. 26, 
1918, so as to remove restrictions on points on or near Mexican bor- 
der. Jan. 25,1919. (No. 3030.) State Dept. 

China. Conduct of business with China, with bibliographies. 
1919. 47 p. (Miscellaneous series 70.) Paper, 10c. 

Diplomatic and Consular Appropriation Bill. Letters of Frank 
L. Polk and John Barrett. 1919. 11 p. Foreign Affairs Committee. 

Hearings, Dee. 11-21, 1918. 153 p. Foreign Affairs 
Committee. 

— . Report to accompany. Jan. 15, 1919. 3 p. (H. rp. 
935.) Foreign Affairs Committee. 

Hearings before sub-committee on. 1919. 34 p.; report 
to accompany, Feb. 7, 1919. 2 p. (S. rp. 698.) Appropriations 
Committee. 

Diplomatic and Consular Service of United States. Corrected to 
Dec. 23, 1918. 53 p. State Dept. 

German Plots and Intrigues in United States during period of 
our neutrality ; by Earl E. Sperry, assisted by Willis M. West. July, 
1918. 64 p. (Red, White and Blue Series 10.) Committee on Pub- 
lic Information. 

Hawaii. Report to accompany S. 1765 to reimburse fire insurance 
companies for payments made for property destroyed by fire in sup- 
pressing bubonic plague in Hawaii. Feb. 11, 1919. 9 p. (S. rp. 
705.) Claims Committee. 

Immigration. Hearings on H. R. 13325, 13669, 13904, and 14577 
for prohibition of immigration. Statements of Louis Marshall and 
others. 1919. Pts. 1-5, 298 p. Immigration and Naturalization 
Committee. 

Report to accompany H. R. 15302 to prohibit immigration 
for four years. Jan. 29,1919. 8 p. (H. rp. 1015, pt. 1.) Minority 
views, Feb. 3, 1919. 1p. (H. rp. 1015, pt. 2.) Immigration and 
Naturalization Committee. 

Indemnity for Losses Sustained by Madame Crignier, as result of 
search for body of John Paul Jones. Report to accompany 8S. 4727 
to authorize payment to Government of France. Jan. 31, 1919. (H. 
rp. 1020.) Foreign Affairs Committee. 

International High Commission. Addresses delivered on occasion 
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of formal transfer of chairmanship of commission by W. G. McAdoo 
to Carter Glass, Washington, D. C., Dec. 30, 1918. 10 p. Same in 
Spanish. International High Commission. 

International Joint Commission on Boundary Waters between 
United States and Canada. Final report on pollution of boundary 
waters reference. 1918. 56 p. [Includes list of publications of 
Commission relative to pollution of boundary waters.| State Dept. 

Irish Question. Hearings on H. J. Res. 357, requesting commis- 
sioners of United States to present to the international peace con- 
ference the right of Ireland to freedom, independence, and self- 
determination. Dec. 12, 1918. 158 p., il. (H. Doc. 1832.) Foreign 
Affairs Committee. 

Report to accompany H. J. Res. 357. Feb. 11,1919. 1p. 
(H. rp. 1054.) Foreign Affairs Committee. 

Japan. Study of trade of Japan during the war, with special 
reference to trade with United States. 1919. 147 p., il. Paper, 
15e. 

League of Nations. Address delivered by President Wilson at 
Boston, Mass., Feb. 24, 1919, on plan for. 8 p. (S. doe. 431.) 

Address on maintenance of peace delivered at commence- 
ment exercises at Union College, Schenectady, N. Y., June 9, 1919, 
by Henry Cabot Lodge. 1919. 6p. (S. doe. 443.) Senate. 

Report on plan for League of Nations made by President 
of United States on behalf of commission constituted by preliminary 
peace conference in session at Paris, France, also address of the 
President in relation thereto. 15 p. (S. doc. 389.) Senate. 

Lithuania. Statement setting forth claim for independent gov- 
ernment and freedom in terms of peace for Lithuania, by Lithuanian 
National Council in United States. 1918. 60 p., il. (S. doe. 305.) 
Senate. 

Maritime Law. Laws of maritime warfare affecting rights and 
duties of belligerents, as existing Aug. 1, 1914; prepared by Harold 
H. Martin and Joseph R. Baker. May, 1918. 600 p. Paper, 45c. 

Merchant Marine. Plan for operation of new American merchant 
marine, as proposed by Edward N. Hurley. March 27, 1919. 16 p. 
Shipping Board. 

———. World shipping data. Report on European Mission. 
By Edward N. Hurley. March 1, 1919. 32 p. Shipping Board. 

Mexico. Report of commission appointed by War Department to 
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investigate claims growing out of insurrection in Mexico. Report to 
accompany S. J. Res. 175 to authorize Secretary of War to pay said 
claims. Feb. 6, 1919. 18 p. (H. rp. 1040.) Military Affairs Com- 
mittee. 

Passports. Executive order amending order of Aug. 8, 1918, 
which prescribed rules and regulations governing issuance of per- 
mits to depart from and to enter United States. March 3, 1919. (No. 
3058.) State Dept. 

Prisoners of War. Agreement between the United States and 
Germany concerning prisoners of war, sanitary personnel, and civil 
prisoners; signed at Berne, Nov. 11, 1918. State Dept. 

Radiotelegraphy. Hearings on H. R. 13159 to further regulate 
radio communication. Dee. 12-19, 1918. 476 p. Merchant Marine 
and Fisheries Committee. 

Letter transmitting correspondence relating to subject 
of an interallied radio conference. March 1, 1919. 14 p. (H. doe. 
1837.) Navy Dept. 

Reciprocity and Commercial Treaties. 1919. 535 p., il. 2 pl. 
Paper, 50c. 

Summary of report on reciprocity and commercial 
treaties, with conclusions and recommendations of commission. 1919. 
46 p. Tariff Commission. 


Relief in Europe. Act for relief of such populations in Europe, 
and countries contiguous thereto, outside of Germany, German-Aus- 
tria, Hungary, Bulgaria, and Turkey, as may be determined upon by 
the President as necessary. Approved Feb. 25, 1919. 1p. (Public 
274.) 5e. 


Hearing before subeommittee in charge of deficiency ap- 
propriation. 1919. 11 p. Appropriations Committee. 

Report to accompany H. R. 13708. Jan. 7, 1919. 2 p. 
(H. rp. 892.) Appropriations Committee. 

Socialism made in Germany. Joseph G. Cannon’s definition of 
international socialism. By L. White Busbey. 34 p. House of Rep- 
resentatives. 

Spain. Treaty between United States and Spain, signed Paris, 
Dee. 10, 1898. (Reprint, with slight changes.) 1919. 14p. (Treaty 
series 343.) [English and Spanish.] State Dept. 

Trade-marks. Hearing on Senate bill 4889, amending patent laws, 
to give effect to provisions of convention for protection of trade- 
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marks and commercial names made and signed in Buenos Aires, Aug. 
20, 1910; Jan. 30, 1919. 15 p. Patents Committee. 

Report to accompany 8S. 4889. 2 p. (H. rp. 1090.) 
Patents Committee. 

Trading with the Enemy. Enemy trading list No. 3, revised to 
Dec. 13, 1918. 195 p. War Trade Board. 

Supplement to Enemy Trading List (revised), contain- 
ing additions, removals, and corrections, Dec. 13, 1918—Feb. 7, 1919. 
16 p. (Supplement 2 to Enemy Trading List 3.) War Trade Board. 

War Charities. Hearings on S. 4972, to regulate collection and 
expenditure of money other than by Government of United States 
or by its authority, for use and benefit of armed forces of United 
States and of its allies, or for any auxiliary organizations maintained 
and operated for use and benefit of such armed forces. [Includes Re- 
port on investigation of war charities by Edwin P. Kilroe, Assistant 
District Attorney, New York, N. Y., Jan. 1, 1919, and partial list of 
organizations, committees and funds investigated and witnesses ex- 
amined.|] 1919. 96 p. Military Affairs Committee. 

War Contributions. Report to accompany H. R. 5777 to refund 
to Frederick City, Md., sum of $200,000 exacted by Confederate Army, 
July 9, 1864, under penalty of burning said city. Jan. 27, 1919. 28 
p. (H. rp. 999.) War Claims Committee. 

War Finance Corporation Act as amended March 3, 1919. (Pub. 
328.) 13 p. War Finance Corporation. 

War Industries Board. Executive order dissolving. Dec. 31, 


1918. (No. 3019A.) State Dept. 
Outline of origin, functions, and organization; compiled 











as of Nov. 10, 1918. 52 p. 1 pl. War Industries Board. 

War Trade Board. Executive order authorizing transfer of 
duties, powers, functions, records and properties to Department of 
State, March 3, 1919. (No. 3059.) State Dept. 


Geo. A. FIncu. 











JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


SANDBERG ET AL. UV. M’DONALD, 


94 


CLAIMANT OF THE BRITISH SHIP ‘‘ TALUS 
Supreme Court of the United States 


Decided December 23, 1918 


Mr. Justice Day delivered the opinion of the court. 

This ease brings before us for consideration certain features of 
the so-called ‘‘Seaman’s Act.’’ (38 Stat. 1164.) The Act is entitled: 
‘‘An Act to promote the welfare of American seamen in the mer- 
chant marine of the United States; to abolish arrest and imprisonment 
as a penalty for desertion and to secure the abrogation of treaty pro- 
visions in relation thereto, and to promote safety at sea.’’ It con- 
tains numerous provisions intended to secure better treatment of sea- 
men, and to secure for them better conditions of service. 

The libel charges a demand in Mobile, Alabama, for one-half part 
of the wages then earned by the seamen, and the refusal of the mas- 
ter to pay the amount which the libelants claimed to be due. The 
master paid each of them what he conceived to be due, deducting 
certain advances made to the men at Liverpool, England, where the 
seamen were signed. 

The facts are: 

The Talus is a British ship and the libelants and petitioners citi- 
zens or subjects of nations other than the United States and at the 
time of employment by the ship and before boarding her they re- 
ceived certain advances at Liverpool by the ship or its agents, a prac- 
tice usual and customary and not forbidden by the laws of Great 
Britain. The advance did not, as to any libelant, exceed the amount 
of a month’s wages. 

The libelants boarded the ship at Dublin, Ireland, December 1, 


1248 U.S. 185. 
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1916, and remained in her service until they left her at Mobile, 


Alabama. 

The ship arrived in American waters on February 11, 1917, off 
Fort Morgan, from whence she proceeded immediately to Mobile, 
where she remained until after February 24, and unloaded and loaded 
eargoes. During the voyage and at Mobile prior to February 22, 
libelants received certain payments from the ship in cash and in 
articles purchased from it. 

On February 22 libelants demanded of the master of the ship 
payment of one-half of the wages earned by them to that date. The 
master then paid to them a sum which, with the cash paid them and 
the price of the articles purchased as stated above, together with the 
advances made in Liverpool, equaled or exceeded the one-half of the 
wages then earned by each of them from the commencement of his 
service for the ship. It was less, however, than such one-half wages 
if the advances at Liverpool had not been included in the credits. 
The master claimed that those advances should be deducted from the 
one-half wages, and did deduct them, and the sum or sums paid by 
the master to the libelants exceeded the amount of wages earned by 
them for the eleven days the ship had been in American waters. 
The libelants quit the ship February 24, 1917, and were logged as 
deserters on the same day. 

Under the foregoing statement of facts the question for decision 
is: Was the master entitled to make deduction from the seamen’s pay 
in the amount of the advancements made at Liverpool? The District 
Court held that these advancements could not be deducted. 242 
Fed. Rep. 954. The Cireuit Court of Appeals reached the opposite 
conclusion. 248 Fed. Rep. 670. The pertinent section of the Act 


for consideration reads: 


SEC. [11] 10. (a). That it shall be, and is hereby, made unlawful in any case 
to pay any seaman wages in advance of the time when he has actually earned 
the same, or to pay such advance wages, or to make any order, or note, or 
other evidence of indebtedness therefor to any other person, or to pay any 
person, for the shipment of seamen when payment is deducted or to be deducted 
from a seaman’s wages. Any person violating any of the foregoing provisions 
of this section shall be deemed guilty of a misdemeanor, and upon conviction 
shall be punished by a fine of not less than $25 nor more than $100, and may 
also be imprisoned for a period of not exceeding six months, at the discretion 
of the court. The payment of such advance wages or allotment shall in no 
case, except as herein provided, absolve the vessel or the master or the owner 
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thereof from the full payment of wages after the same shall have been actually 
earned, and shall be no defense to a libel suit or action for the recovery of 
such wages. If any person shall demand or receive, either directly or indi- 
rectly, from any seaman or other person seeking employment as seaman, or from 
any person on his behalf, any remuneration whatever for providing him with 
employment, he shall for every such offense be deemed guilty of a misdemeanor 
and shall be imprisoned not more than six months or fined not more than $500. 


* * * * 


(e) That this section shall apply as well to foreign vessels while in waters 
of the United States as to vessels of the United States, and any master, owner, 
consignee, or agent of any foreign vessel who has violated its provisions shall 
be liable to the same penalty that the master, owner, or agent of a vessel of 
the United States would be for similar violation. 

The master, owner, consignee, or agent of any vessel of the United States, 
or of any foreign vessel seeking clearance from a port of the United States, 
shall present his shipping articles at the office of clearance, and no clearance 
shall be granted any such vessel unless the provisions of this section have 
been complied with. 


The genesis and history of this legislation is found in U. S. Com- 
piled Statutes, 1916, Vol. 7, § 8323, annotated. 

The Dingley Act of 1884 (23 Stat. 55, 56), which is the origin 
of this section, contains terms much like those found in this Act. 
That statute, as the present one, in the aspect now before us, was 
intended to prevent the evils arising from advanced payments to 
seamen, and to protect them against a class of persons who took ad- 
vantage of their necessities and through whom vessels were obliged 
to provide themselves with seamen. These persons obtained assign- 
ments of the advanced wages of sailors. In many instances this was 
accomplished with little or no service to the men who were obliged 
to obtain employment through such agencies. In the Dingley Act 
it was made unlawful to pay seamen’s wages before leaving the port 
at which he was engaged. In the present Act it is made unlawful 
to pay seamen’s wages in advance of the time when he has actually 
earned the same. The Act of 1884 by its terms applied as well to 
foreign vessels as to the vessels of the United States, and masters of 
foreign vessels violating the law were refused clearance from any 
port of the United States. The present statute is made to apply as 
well to foreign vessels while in the waters of the United States as to 
vessels of the United States. 

In the present statute, in the section from which we have just 
quoted, masters, owners, consignees, or owners of foreign vessels are 
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made liable to the same penalties as are the like persons in case of 
vessels of the United States. Such persons, in case the vessels are 
those of the United States or foreign vessels, seeking clearance in 
ports of the United States, are required to present their shipping 
articles at the office of clearance, and no clearance is permitted un- 
less the provisions of the statute are complied with. 

The Act of 1884 came before the United States District Court 
for the Southern District of New York in the case of The State of 
Maine, 22 Fed. Rep. 734. In a clear and well-reasoned opinion by 
Judge Addison Brown, the law was held not to apply to the ship- 
ment of seamen on American vessels in foreign ports. After some 
amendments in 1898, not important to consider in this connection, 
the matter came before this court in the case of Patterson v. Bark 
Eudora, 190 U. 8S. 169, and it was held to apply to a British vessel 
shipping seamen at an American port, and, furthermore, that the 
Act, as thus applied to a foreign vessel in United States waters, was 
constitutional. 

While the Seaman’s Act of 1915 contains many provisions for 
the amelioration of conditions as to employment and care of seamen, 
in the aspect now involved we have called attention to the state of 
legislation and judicial decision when that Act was passed. Did Con- 
gress intend to make invalid the contracts of foreign seamen so far 
as advance payments of wages is concerned, when the contract and 
payment was made in a foreign country where the law sanctioned 
such contract and payment? Conceding for the present purpose that 
Congress might have legislated to annul such contracts as a condition 
upon which foreign vessels might enter the ports of the United States, 
it is to be noted that such sweeping and important requirement is 
not found specifically made in the statute. Had Congress intended 
to make void such contracts and payments, a few words would have 
stated that intention, not leaving such an important regulation to be 
gathered from implication. There is nothing to indicate an inten- 
tion, so far as the language of the statute is concerned, to control 
such matters otherwise than in the ports of the United States. The 
statute makes the payment of advance wages unlawful and affixes 
penalties for its violation, and provides that such advancements shall 
in no cases, except as in the Act provided, absolve the master from 
full payment after the wages are earned, and shall be no defense to 
a libel or suit for wages. How far was this intended to apply to 
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foreign vessels? We find the answer if we look to the language of 
the Act itself. It reads that this section shall apply to foreign vessels 
‘‘while in waters of the United States.’’ 

Legislation is presumptively territorial and confined to limits over 
which the law-making power has jurisdiction. American Banana Co. 
v. United Fruit Co., 213 U. S. 347, 357. In Patterson v. Bark Eudora, 
supra, this court declared such legislation as to foreign vessels in 
United States ports to be constitutional. We think that there is 
nothing in this section to show that Congress intended to take over 
the control of such contracts and payments as to foreign vessels ex- 
cept while they were in our ports. Congress could not prevent the 
making of such contracts in other jurisdictions. If they saw fit to 
do so, foreign countries would continue to permit such contracts and 
advance payments no matter what our declared law or policy in re- 
gard to them might be as to vessels coming to our ports. 

In the same section, which thus applies the law to foreign vessels 
while in waters of the United States, it is provided that the master, 
owner, consignee, or agent of any such vessel who violates the pro- 
vision of the Act shall be liable to the same penalty as would be per- 
sons of like character in respect to a vessel of the United States. This 
provision seems to us of great importance as evidencing the legislative 
intent to deal civilly and criminally with matters in our own jurisdic- 
tion. Congress certainly did not intend to punish criminally acts 
done within a foreign jurisdiction; a purpose so wholly futile is not 
to be attributed to Congress. United States v. Freeman, 239 U. S. 
117, 120. The criminal provision strengthens the presumption that 
Congress intended to deal only with acts committed within the juris- 
diction of the United States. 

It is true the act provides for the abrogation of inconsistent treaty 
provisions, but this provision has ample applications treating the 
statute to mean what we have here held to be its proper construction. 
It abolishes the right of arrest for desertion. It gives to the civil 
courts of the United States jurisdiction over wage controversies aris- 
ing within our jurisdiction. These considerations amply account for 
the treaty provisions. See Treaties in Force, ed. 1904, index, p. 969. 

It is said that the advances in foreign ports are against the policy 
of the United States and, therefore, not to be sanctioned here. As 
we have construed this section of the statute, no such policy as to 
foreign contracts, legal where made, is declared. 
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We have examined the references in the briefs of counsel to the 
reports and proceedings in Congress during the progress of this 
legislation so far as the same may have weight in determining the 
construction of this section of the act. We find nothing in them, so 
far as entitled to consideration, which requires a different meaning 
to be given the statute. We may add that the construction now 
given has the sanction of the Executive Department as shown in In- 
structions to Consular Officers, promulgated through the medium of 
the State Department. 

We are of opinion that the Circuit Court of Appeals reached the 
right conclusion as to the meaning and interpretation of this section 
of the act, and its judgment is Affirmed. 


TURNER VU. UNITED STATES AND CREEK NATION OF INDIANS * 


Supreme Court of the United States 
Decided January 7, 1919 


Mr. JustTicE BRANDEIS delivered the opinion of the court. 

The Creek or Muskogee Nation or Tribe of Indians had, in 1890, 
a population of 15,000. Subject to the control of Congress, they 
then exercised within a defined territory the powers of a sovereign 
people; having a tribal organization, their own system of laws, and 
a government with the usual branches, executive, legislative, and 
judicial. The territory was divided into six districts, and each dis- 
trict was provided with a judge.’ 

In 1889 the Creek Nation enacted a statute which conferred upon 
each citizen of the Nation, head of a family engaged in grazing live- 
stock, the right to enclose for that purpose one square mile of the 
public domain without paying compensation. Enclosure of a greater 
area was prohibited; but provision was made for establishing, under 
certain conditions, more extensive pastures near the frontiers to pro- 
tect against influx of stock from adjoining nations. The conditions 
prescribed were these: If the district judge should receive notice 
from citizens of a desire to establish such a pasture, he was required 


1248 U. S. 354. 
2Treaty of June 14, 1866, Art. X, 14 Stat. 785, 788; Report of the Com- 


missioner of Indian Affairs for 1888, p. 113; for 1889, p. 202; for 1890, pp. 89, 
90; for 1891, Vol. I, pp. 240-241. 
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to call a meeting of citizens to consider and act upon the subject; 
and if it appeared that a majority of the persons of voting age in 
the neighborhood thus to be protected favored its establishment, the 
district judge was directed to let such pasture for three years (sub- 
ject to renewal) to citizens who would by contract bind themselves to 
build a substantial fence around the pasture, and to pay at least five 
cents per acre per annum for the grazing privilege. 

In 1890 Turner and a partner formed, under the name of Pussy, 
Tiger & Co., an organization consisting of themselves and one hun- 
dred Creeks, with a view to securing such a pasture in the Deep 
Fork district. They caused an election to be held and a contract to 
be entered into by the district judge with Pussy, Tiger & Co., which 
cover about 256,000 acres. The fence required to enclose it was about 
80 miles in length. Before its construction was begun, dissatisfaction 
had already developed in the neighborhood; and from the time the 
fence was commenced there were rumors of threats by Indians to 
destroy it if built. The work was, however, undertaken; the threats 
continued; and Turner and one of his assignees secured from the 
United States Court in the Indian Territory, First Judicial Division, 
an injunction restraining the Creek district judge for the Deep Fork 
district and L. C. Perryman, the Principal Chief of the Nation, from 
interfering with or damaging the fence. After it had been nearly 
completed, three bands of Creek Indians destroyed the fence, cutting 
the wire and posts and scattering the staples. It does not appear 
that either the Creek judge or the Chief or any other official of the 
Creek Government had any part in the destruction of the fence, ex- 
cept one Moore, the Treasurer, whose only official duties seem to have 
been ‘‘to receive and receipt for all national funds and to disburse 
the same, as should be provided for by law.’’ 

More than $10,000 net expended in constructing the fence, and 
$2,500 paid by Turner to the 100 Creek Indians associated with him 
for the release of their grazing rights were lost; and large profits 
which it was expected would be made through assignment of pas- 
turage rights to cattle raisers were prevented. Claims for compen- 
sation were repeatedly presented by Turner to the Creek Nation. 
Once its National Council voted to make compensation, but Chief 
Perryman vetoed the action and his veto was sustained. Later the 
Creek supreme court declared the fence a legal structure, but still 
the nation failed to make any compensation. On March 4, 1906, the 
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tribal organization was dissolved pursuant to Act of March 1, 1901, 
e. 676, See. 46, 31 Stat. 861, 872. In 1908 Congress provided, by 
§ 26 of the Act of May 29, 1908, c. 216, 35 Stat. 444, 457, as follows: 


That the Court of Claims is hereby authorized to consider and adjudicate 
and render judgment as law and equity may require in the matter of the claim 
of Clarence W. Turner, of Muskogee, Oklahoma, against the Creek Nation, for 
the destruction of personal property and the value of the loss of the pasture 
of the said Turner, or his assigns, by the action of any of the responsible Creek 
authorities, or with their cognizance and acquiescence, either party to said 
cause in the Court of Claims to have the right of appeal to the Supreme Court 
of the United States. 


In August, 1908, Turner, having acquired all the rights of his 
associates, filed a petition in the Court of Claims against the Creek 
Nation and the United States as trustee of Creek funds,’ to recover 
the amount lost, which he alleged to be the sum of $105,698.03. The 
Court of Claims dismissed the petition (51 Ct. Clms. 125), and the 
case comes here by appeal. 

The claimant contends that, by the general law, the Creek Nation 
is liable in damages for the action of the mob which resulted in the 
destruction of his property and prevented him from securing the 
benefits of the contract entered into between him as grantee and the 
Creek Nation; and that if the substantive right did not already exist, 
it was created by the act which conferred jurisdiction upon the Court 
of Claims to hear and adjudicate the controversy. 

First. No such liability existed by the general law. The Creek 
Nation was recognized by the United States as a distinct political 
community, with which it made treaties and which within its own 
territory administered its internal affairs. Like other governments, 
municipal as well as state, the Creek Nation was free from liability 
for injuries to persons or property due to mob violence or failure to 
keep the peace. Compare Louisiana v. Mayor of New Orleans, 109 
U. S. 285, 287, 291; South v. Maryland, 18 How. 396; Murdock Grate 
Co. v. Commonwealth, 152 Massachusetts, 28, 31. Such liability is 
frequently imposed by statute upon cities and counties (see City of 
10On November 18, 1915, the sum of $1,325,167.16 was held by the United 
States in trust for the Creek Nation of Indians. In addition thereto, approxi- 
mately $1,110,000.00 of the tribal funds of the Nation were on deposit in the 
Oklahoma state and national banks on April 10, 1916, under the provisions of 
the Act of March 3, 1911, c. 210, § 17, 36 Stat. 1058, 1070. 
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Chicago v. Pennsylvania Co., 119 Fed. Rep. 497) ; but neither Con- 
gress nor the Creek Nation had dealt with the subject by any legisla- 
tion prior to 1908. The fundamental obstacle to recovery is not the 
immunity of a sovereign to suit, but the lack of a substantive right 
to recover the damages resulting from failure of a government or its 
officers to keep the peace. And the participation in the injuries of 
an officer acting, not colore officitit, but in open and known violation 
of the law, cannot alter the case. The claimant’s contention that the 
defendant owed to the claimant, as its own grantee, a greater duty 
than it owed to other persons in the territory, to protect him against 
mob violence, finds no support in reason or authority. 

Second. The special Act of May 29, 1908, did not impose any 
liability upon the Creek Nation. The tribal government had been 
dissolved. Without authorization from Congress, the Nation could 
not then have been sued in any court; at least without its consent. 
The Court of Claims is ‘‘authorized to consider and adjudicate and 
render judgment as law and equity may require.’’ The words of 
the Act which follow merely identify the claims which the court is 
authorized to consider. Authority to sue the Creek Nation is im- 
plied; but there is nothing in the Act which even tends to indicate a 
purpose to create a new substantive right. Compare United States v. 
Mille Lae Chippewas, 229 U, S. 498, 500; Green v. Menominee Tribe, 
233 U. S. 558, 568; Thompson v. United States, 246 U. S. 547. The 
Act simply provides a forum for the adjudication of such rights as 
Turner may have against the Creek Nation. 

Third. The United States objected also to the jurisdiction of the 
court over it. Neither the special Act nor any general statute au- 
thorized suit against the United States. As it cannot be sued without 
its consent, the United States was improperly joined as a party de- 
fendant, although in the capacity of trustee for the Creek Nation. 
Compare Green v. Menominee Tribe, supra. 

It is not necessary to consider the many other objections urged 
against the petition. The Court of Claims properly dismissed it, 
and the judgment is Affirmed. 
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CORDOVA VU. GRANT, EXECUTOR OF COTTON * 
Supreme Court of the United States 
Decided January 13, 1919 


Mr. Justice Hotmss delivered the opinion of the court. 

This is an action of trespass to try title to land in Texas lying 
between the present and former bed of the Rio Grande. The plaintiff 
(the present defendant in error) alleged that his testator and those 
under whom the latter claimed had held the land under color of title 
from the State of Texas for the several statutory periods of limita- 
tion, and that the defendant unlawfully entered when the plaintiff 
had the legal title in possession as devisee. The jurisdiction of the 
District Court was based upon diversity of citizenship. The defendant 
pleaded that the plaintiff’s title depended upon whether the land 
was within the United States, and that that depended upon whether 
the Rio Grande, established as the boundary in 1852, had changed 
its channel in such a way as to continue to be the boundary or not— 
the land in question having been upon the Mexican side of the river 
in 1852 and now being on the side of the United States. The de- 
fendant went on to allege that while the United States now exercises 
a de facto jurisdiction over the territory where the land lies, it does 
so with the admission by treaty and diplomatic correspondence that 
the boundary is unsettled, and that ‘‘the treaties and acts of the 
respective governments placing said boundary disputes within the 
jurisdiction of certain special authorities, of which this court must take 
judicial notice, must necessarily have deprived the courts of each of 
said republics of jurisdiction,’’* ete. On this ground it was prayed 





1248 U.S. 413. 
2 The facts in the dispute between the United States and Mexico over this 
tract, known as “E] Chamizal,” growing out of the shifting of the bed of the 
Rio Grande River, the international boundary line between the two countries, 
are given in an editorial comment in this JourNat for October, 1910, page 925. 
As stated in the editorial referred to, the dispute was referred for decision to 
the International Boundary Commission between the United States and Mexico, 
augmented by a Canadian jurist as umpire. The award of the Commission 
dividing the tract was rendered on June 15, 1911, and is printed in this JoURNAL 
for July, 1911, page 785. The American Commissioner dissented (ibid., p. 813) 
and the United States protested against the award.—Eb. 
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that the court either dismiss the case or stay the trial until the bound- 
ary should be established. Subject to this the defendant pleaded 
not guilty and the ten years statute of limitation of Texas. The 
plaintiff demurred to the plea to the jurisdiction as showing on its 
face that the United States and Texas were exercising de facto juris- 
diction over the land; set up that it was agreed between the United 
States and Mexico that Mr. Wilbur Keblinger' should decide what 
lands in the disputed territory were proper subjects of litigation in 
the courts of the United States and of Texas, that he had decided 
this land to be such, and that his finding had been acquiesced in by 
both governments. He further alleged that the Government of the 
United States always had claimed and now claims the land as belong- 
ing to the United States, and he denied all the defendant’s allega- 
tions of fact. 

It was agreed that the patents from the State of Texas under 
which the plaintiff claimed bounded the grants on the Rio Grande, 
and that if the additions now in controversy had been made by accre- 
tion, they belonged to the plaintiff. It also was admitted, and agreed, 
that the court in deciding upon the demurrer might notice, that the 
United States, the State of Texas and the County and City of El Paso 
were then and for many years before exercising government control 
and political jurisdiction over the property in question and that the 
United States and State had enforced their laws over the whole of 
the same. It was agreed further that the court might take notice of 
the correspondence between the Secretary of State, the Mexican Am- 


1 On March 22, 1910, the United States Government proposed to the Mexican 
Government a modus vivendi, whereby, pending the settlement of the sovereignty 
of the Chamizal tract by the forthcoming arbitration, proceedings in ejectment 
cases against persons upon this tract claiming under Mexican titles should be 
postponed, pending an investigation by an officer of the United States to ascer- 
tain the facts of a prima facie Mexican title, and of actual possession under 
such title prior to March 15, 1910. If these facts were shown, the Government 
of the United States was to present to the court, through the United States 
Attorney, the diplomatic situation, and to request stay of proceedings, pending 
the outcome of the international arbitration under the treaty between the 
United States and Mexico of June 24, 1910. On June 9, 1910, this proposal 
was accepted by the Mexican Government, and pursuant to the agreement thus 
reached, Mr. Wilbur Keblinger, American Secretary of the International Bound- 
ary Commission, was appointed by the United States as the officer to pass 
upon the existence of prima facie Mexican titles and occupation under such 
titles. —Eb. 
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bassador and Keblinger, the opinion of the Boundary Commission, 
and the action of the United States thereon. It appeared from the 
documents that the United States, while admitting that the boundary 
line was in question between the two countries, never had admitted 
any derogation of its de facto jurisdiction over the tract; that it had 
suggested to the Federal courts that as a matter of comity they should 
not put into execution writs of ejectment, etc., against persons alleg- 
ing Mexican titles, but that it found it necessary to limit this comity 
so as to exclude from it persons who had no prima facie Mexican 
titles in order to stop occupation by squatters who were taking ad- 
vantage of the Government’s forbearance. Keblinger was appointed 
to determine what persons showed a prima facie title. He decided 
against the defendant and with the sanction of the Government in- 
formed the plaintiff that the Government would not object if he 
should proceed. 

The District Court sustained the demurrer to the plea to the juris- 
diction, and the only color of right to bring the case to this court 
by direct appeal consists in a suggestion that the construction of a 
treaty is involved. 

The decision of a court that it has jurisdiction on the ground 
taken by the demurrer simply means that the court finds the Govern- 
ment in fact asserting its authority over the territory and will follow 
its lead. It does not matter to such a decision that the Government 
recognizes that a foreign Power is disputing its right and that it is 
making efforts to settle the dispute. The reference to Keblinger and 
his finding are important only as showing that there is no present 
requirement of comity to refrain from exercising the jurisdiction 
which in any event the courts possess. Jurisdiction is power and 
matter of fact. The United States has that power and the courts 
may exercise their portion of it unless prohibited in some constitu- 
tional way. 

If the passage quoted from the answer is sufficient to open the 
contention that treaties had contracted for the establishment of a 
boundary commission with exclusive jurisdiction and so had prohib- 
ited the courts from dealing with the question, neither the validity 
nor the construction of any treaty was drawn in question; or if an 
attenuated question can be discovered it is no more than formal. 
A commission sat under the last of the treaties and its action was 
rejected by the Government as abortive. As the Government had 
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withdrawn its suggestion of comity so far as the present case is 
concerned, there was no reason why the court should not proceed to 
trial, and there is no reason why the present writ should not be dis- 
missed as it was in Warder v. Loomis, 197 U. S. 619, and in Warder v. 
Cotton, 207 U. S. 582. It follows that some other questions argued 
cannot be discussed. Writ of error dismissed. 


PANAMA RAILROAD COMPANY WU. BOSSE * 
Supreme Court of the United States 


Decided March 3, 1919 


Mr. Justice Houtmes delivered the opinion of the court. 

This is an action for personal injuries and consequent suffering 
alleged to have been caused, on July 3, 1916, by the Railroad Com- 
pany’s chauffeur’s negligent driving of a motor omnibus at an ex- 
cessive rate of speed in a crowded thoroughfare in the Canal Zone. 
The suit was brought in the District Court of the Canal Zone. The 
defendant, the plaintiff in error, demurred to the declaration gener- 
ally, and also demurred specifically to that part that claimed damages 
for pain. The demurrer was overruled and there was a trial, at 
which, after the evidence was in, the defendant requested the court 
to direct a verdict in its favor and, failing that, to instruct the jury 
that the plaintiff could not recover for physical pain. The instruc- 
tions were refused, the jury found a verdict for the plaintiff and the 
judgment was affirmed by the Cireuit Court of Appeals. 239 Fed. 
Rep. 303; 152 C. C. A. 291. Followed in Panama R. R. Co. v. Toppin, 
250 Fed. Rep. 989. 

The main question in the case is whether the liability of master 
for servant familiar to the common law can be applied to this acci- 
dent arising in the Canal Zone. Subordinate to that is the one 
already indicated, whether there can be a recovery for physical pain. 
There is some slight attempt also to argue that the defendant’s negli- 
gence was not the immediate cause of the injury, but as that de- 
pended upon the view that the jury might take of the facts and as 
there was evidence justifying the verdict, we shall confine ourselves 
to the two above-mentioned questions of law. 


1249 U.S. 41. 
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By the Act of Congress of April 28, 1904, c. 1758, § 2, 33 Stat. 429, 
temporary powers of government over the Canal Zone were vested 
in such persons, and were to be exercised in such manner as the 
President should direct. An executive order of the President, ad- 
dressed to the Secretary of War on May 9, 1904, directed that the 
power of the Isthmian Commission should be exercised under the 
Secretary’s direction. The order contained this passage: ‘‘The laws 
of the land, with which the inhabitants are familiar, and which were 
in force on February 26, 1904, will continue in force in the Canal 
Zone . .. until altered or annulled by the said commission;’’ with 
power to the Commission to legislate, subject to approval by the 
Secretary. This was construed to keep in force the Civil Code of the 
Republie of Panama, which was translated into English and pub- 
lished by the Isthmian Canal Commission in 1905. By the Act of 
Congress of August 24, 1912, ¢. 390, § 2, 37 Stat. 560, 561, ‘‘ All laws, 
orders, regulations, and ordinances adopted and promulgated in the 
Canal Zone by order of the President for the government and sani- 
tation of the Canal Zone and the construction of the Panama Canal 
are hereby ratified and confirmed as valid and binding until Congress 
shall otherwise provide.’’ On these facts it is argued that the de- 
fendant’s liability is governed by the Civil Code alone as it would 
be construed in countries where the civil law prevails, and that so 
construed the code does not sanction the application of the rule 
respondeat superior to the present case. 

But there are other facts to be taken into account before a de- 
cision ean be reached. On December 5, 1912, acting under the author- 
ity of the before-mentioned Act of August 24, 1912, § 3, the President 
declared all the land within the limits of the Canal Zone to be neces- 
sary for the construction, ete., of the Panama Canal and directed the 
Chairman of the Isthmian Commission to take possession of it, with 
provisions for the extinguishment of all adverse claims and titles. 
It is admitted by the plaintiff in error that the Canal Zone at the 
present time is peopled only by the employees of the Canal, the 
Panama Railroad, and the steamship lines and oil companies per- 
mitted to do business in the Zone under license. If it be true that 
the Civil Code would have been construed to exclude the defendant’s 
liability in the present case if the Zone had remained within the 
jurisdiction of Colombia, it does not follow that the liabilty is no 
greater as things stand now. The President’s order continuing the 
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law then in force was merely the embodiment of the rule that a 
change of sovereignty does not put an end to existing private law, 
and the ratification of that order by the Act of August 24, 1912, no 
more fastened upon the Zone a specific interpretation of the former 
Civil Code than does a statute adopting the common law fasten 
upon a territory a specific doctrine of the English courts. Wear v. 
Kansas, 245 U. S. 154, 157. Probably the general ratification did no 
more than to supply any power that by accident might have been 
wanting. Honolulu Rapid Transit & Land Co. v. Wilder, 211 U. S. 
137, 142. In the matter of personal relations and duties of the kind 
now before us the supposed interpretation would not be a law with 
which the present ‘‘inhabitants are familiar,’’ in the language of the 
President’s order, but on the contrary an exotic imposition of a 
rule opposed to the common understanding of men. For whatever 
may be thought of the unqualified principle that a master must an- 
swer for the torts of his servant committed within the scope of his 
employment, probably there are few rules of the common law so 
familiar to all, educated and uneducated alike. 

As early as 1910 the Supreme Court of the Canal Zone announced 
that it would look to the common law in the construction of the Colom- 
bia statutes, Kung Ching Chong v. Wing Chong, 2 Canal Zone Sup. 
Ct. Rep. 25, 30; and following that announcement, in January, 1913, 
held that ‘‘at least so far as the impresarios of railroads are con- 
cerned’’ the liability of master for servant would be maintained in 
the Zone to the same extent as recognized by the common law. Fitz- 
patrick v. Panama R. R. Co., id., 111, 121, 128. The principle cer- 
tainly was not overthrown by the Act of 1912. It is not necessary 
to dwell upon the drift toward the common-law doctrine noticeable 
in some civil-law jurisdictions at least, or to consider how far we 
should go if the language of the Civil Code were not clearer than it is. 
It is enough that the language is not necessarily inconsistent with the 
common-law rule. By Art. 2341, in the before-mentioned translation, 
‘‘He who shall have been guilty of an offense or fault, which has 
caused another damage, is obliged to repair it, without prejudice to 
the principal penalty which the law imposes. ..’’ By Art. 2347, 
‘*Every person is liable not only for his own acts for the purpose 
of the indemnity of damage, but also for the acts of those who may 
be under his eare,’’ illustrating by the cases of father, tutor, hus- 
band, ete. By Art. 2349, ‘‘ Masters shall be responsible for the damage 
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caused by their domestics or servants, on the occasion of a service 
rendered by the latter to the former; but they shall not be responsible 
if it be proved or appear that on such occasion the domestics or 
servants conducted themselves in an improper manner, which the 
masters had no means to foresee or prevent by the employment of 
ordinary care and the competent authority; in such case all responsi- 
bility for the damage shall fall upon said domestics or servants.’’ 
The qualification in this last article may be taken to refer to acts 
oustide the scope of the employment. It can not refer to all torts, 
for that would empty the first part of meaning. A master must be 
taken to foresee that sooner or later a servant driving a motor will 
be likely to have a collision, which a jury may hold to have been 
due to his negligence, whatever care has been used in the employment 
of the man. 

We are satisfied that it would be a sacrifice of substance to form 
if we should reverse a decision, the principle of which has been 
accepted by all the judges accustomed to deal with the locality, in 
deference to the possibility that a different interpretation might have 
been reached if the Civil Code had continued to regulate a native 
population and to be construed by native courts. It may be that they 
would not have distinguished between a negligent act done in the 
performance of the master’s business and a malicious one in which 
the servant went outside of the scope of that for which he was em- 
ployed. But we are by no means sure that they would not have de- 
cided as we decide. At all events, we are of opinion that the ruling 
was correct. As we do not rely for our conclusion upon a Colombia 
act specially concerning the impresarios of railroads, we do not dis- 
cuss a suggestion, made only, it is said, to show that the act is inap- 
plicable, to the effect that the charter of the Railroad Company did 
not grant the power to operate the omnibus line. The company was 
acting under the authority and direction of General Goethals and we 
do not understand that the defense of ultra vires is set up or could 
prevail. 

In view of our conclusion upon the main point but little need 
be said with regard to allowing pain to be considered in fixing the 
damages. It cannot be said with certainty that the Supreme Court 
of the Zone was wrong in holding that under the Civil Code damages 
ought to be allowed for physical pain. Fitzpatrick v. Panama R. R. 
Co., 2 Canal Zone Sup. Ct. Rep. 111, 129, 130; MeKenzie v. MeClintie- 
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Marshall Construction Co., id., 181, 182. Physical pain being a sub- 
stantial and appreciable part of the wrong done, allowed for in the 
customary compensation which the people of the Zone have been 
awarded in their native courts, it properly was allowed here. 
Judgment affirmed. 
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Impressions of the Kaiser. By David Jayne Hill. New York: Harper 
and Brothers. $2.00, pp. 367. 


Ir the scope of this work were not wider than the title would seem 
to indicate, it might not be appropriate for review in a journal of 
international law. It is not, however, a mere series of personal anec- 
dotes of William of Hohenzollern or of his entourage. It is, on the 
other hand, a broad, studious and comprehensive examination of the 
international ambition, practice and policy of Germany for two gen- 
erations and of the predominant influence of the Kaiser in creating 
that ambition and establishing and carrying out that practice and 
policy during the past thirty years. 

Mr. Hill’s preparation for this task is obvious. His vigorous and 
industrious life has been spent in political and historical studies, or 
in the diplomatic service, or in the Department of State of the United 
States. He has served as Assistant Secretary of State of the United 
States, when that office was next to the Secretary and often made him 
Acting Secretary, as Minister to Switzerland and the Netherlands and 
Ambassador to Germany, and as one of the delegates to the Second 
Hague Peace Conference. He is the author of many valued works on 
many subjects, but especially, during the past twenty-five years, he 
has dealt copiously with international history and relations and 
diplomacy. 

The present volume covers 367 pages and is divided into ten chap- 
ters whose titles indicate its range. They are: ‘‘The Sources of the 
Kaiser’s Power,’’ ‘‘The Kaiser’s Methods of Personal Control,’’ ‘‘ The 
Kaiser as a Stage Manager,’’ ‘‘ The Kaiser under Fire,’’ ‘‘ The Kaiser’s 
Reversion to Type,’’ ‘‘The Kaiser and His People,’’ ‘‘The Kaiser’s 
Attitude toward War and Peace,’’ ‘‘The Kaiser’s Efforts for British 
Neutrality,’’ ‘‘The Kaiser’s Double Diplomacy,’ ‘‘The Kaiser’s Re- 
sponsibility for the War.’’ 

Dr. Hill in his preface says that it is ‘‘not merely with William II 
as a personality that we are here concerned, but with the whole 
process of seduction by which as German Emperor he has led the 
German people, at first distrustful of his purposes, to render them- 
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selves subservient to the Prussian conception of the State and the 
ambition of the Hohenzollern dynasty. Under his tuition and guid- 
ance, from motives which he has been able to excite and eall into 
action, they have built up a war machine of perilous potency without 
providing means for its rational control. They have rendered the 
State omnipotent and irresponsible, and have placed its powers at 
the disposal of a single will that holds itself without accountability 
to men.’’ This is a powerful statement of the origin and result of 
so-called Prussianism and may well serve as a warning to any nation 
which finds itself subject to the beginning of such dominance and feels 
the pressure of such an egotistical and absolute will. 

Dr. Hill says that ‘‘actual government always consists more in 
a spirit than in a form;”’ that ‘‘a ruler nominally absolute may listen 
to the voice of his people, while the head of a democracy may exercise 
and display the qualities of a Cesar.’’ He points out that strong cen- 
tral control, essential for Germany and ‘‘the character of the Prussian 
monarehy, opened a path toward absolutism ;’’ that the German Con- 
stitution presents a ‘‘facade of liberalism but conceals the absolute 
authority conferred upon the King of Prussia under the most plaus- 
ible camouflage ;’’ that this was devised by Bismarck to make himself, 
as Imperial Chancellor, omnipotent under a merely titular head; that 
the young Kaiser, impressed by the victors returned from France, 
started his reign by claiming as his heritage ‘‘the absolute and inde- 
structible fidelity of the Army,’’ he regarding it as a ‘‘dynastie pos- 
session. ’’ 

Mr. Hill shows that ‘‘although, in other respects not much ap- 
proved of, America was the model upon which the Kaiser built his 
plans of material prosperity and the great movements that quickened 
the economic life of the Empire were initiated by men who took the 
pains, first of all, to learn the lessons of America. The sympathy 
between the two countries at that time was intense and sincere;’’ 
that ‘‘ William II thought that German territory should increase with 
the German population in order that as few Germans as possible 
should cease to be his subjects;’’ that he urged that in foreign lands 
Teutons must be missionaries ‘‘for German culture and German 
trade,’’ having their own schools and churches to keep the ‘‘maternal 
language’’ alive; that ‘‘no other monarch in the world insisted that 
personal fealty to himself must be carried into foreign lands;’’ that 
by control of the sources of power and advancement, by denying 
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everything to liberal and according everything to servile writers and 
scholars, he brought the universities under his influence and made 
them no longer seats of freedom but essential parts of his dynastic 
propaganda. 

Even the great Treitschke was threatened in his later years ‘‘ with 
having the archives closed to him’’ because he had ventured to un- 
favorably though indefinitely, portray the foibles of the Sovereign, 
and timely death alone saved the old man from further humiliation ; 
that Quidde, the Munich professor, who wrote ‘‘Caligula,’’ which was 
recognized as a blasting satire upon William, was charged with lése 
Majesté: ‘‘ Whom have you in mind in writing this article ?’’ demanded 
the cross-examiner. ‘‘Caligula, of course,’’ was the prompt reply, 
‘*Whom have you in mind, Mr. Solicitor?’’ The government was baf- 
fled and the prosecution dropped. 

Mr. Hill says that knowing personally many of the ninety-three 
distinguished Germans who signed the manifesto of university pro- 
fessors justifying the violation of Belgian territory, he cannot believe 
that mere vulgar fear of the consequences of refusal actuated them. 
‘‘This act,’’ he says, ‘‘was the fruit of twenty-five years of subservi- 
ency so habitual that they solemnly proclaimed a falsehood because 
they had been accustomed to think that whatever the Emperor ordered 
could not be wrong.’’ He says the Kaiser saw no value in an inde- 
pendent publie opinion, a state of mind which by some strange infec- 
tion seems now for the first time observable in the public life of other 
nations. 

He points out that no one ever interfered with peaceful German 
commerce, to:which all ports were open and for which all waters were 
safe, yet the Kaiser expanded his navy to carry his militarism beyond 
the frontiers of Germany and to dominate the sea, seeking to make 
it a German lake as his fathers had made the Rhine a German river. 
Mr. Hill says of the Kaiser on his histrionic side: ‘‘ Beneath the flow- 
ing robe of the peace-maker the protruding seabbard of the sword has 
always trailed across the stage.’’ He points out that at various times 
the Kaiser earnestly desired peace with other nations, as with Eng- 
land and the United States, but this was merely such neutrality as 
would leave him to destroy or devour other nations which were the 
proximate objects of his enmity or his greed; that he expected the 
great number of persons of German blood in America to determine 


her course in that way. 
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Mr. Hill tells of his first presentation to the Emperor. He found 
him waiting in the palace garden, clad in white with a silver helmet 
on his head, looking like Lohengrin, and records his personal charm, 
but found ‘‘a mind distorted, led into captivity and condemned to 
crime by the obsession that God has but one people and they are his 
people; that the people have but one will and that is his will; that 
God has but one purpose and that is his purpose; and, being responsi- 
ble only to the God of his imagination, a purely tribal divinity, the 
reflection of his own power-loving nature, that he has no definite re- 
sponsibility to men.’’ He shows that, he being subject to this obses- 
sion, no restraints were possible upon the Kaiser and no promises bind- 
ing. Under pretense of danger to the fatherland he increased arma- 
ment by sea and land, when the only danger to the peace of Europe 
rose from the trespasses and machinations of Germany and its depend- 
ent ally, Austria-Hungary. 

He examines the claim of divine appointment made by the Kaiser, 
and shows the vassalage, negotiations and vicissitudes through which 
the Hohenzollerns advanced to the throne. He shows that no moral 
principle but suecess alone was the Kaiser’s test of divine intention, 
‘and so the Hohenzollern prerogatives, which obtain but little com- 
fort from science, seek their safe asylum in the mysteries of religion.’’ 

He says: 

In no country of Europe has the feudal system continued to affect the social 
organization to the extent it has in Germany. When the French were proclaim- 
ing the “Rights of Man” as axioms of the human mind, German princes were 
selling their subjects as foreign mercenaries in the same spirit as they would 
enter upon a transaction for the shipment of cattle; and there was no sug- 


gestion of revolt. 


He shows that German philosophy, from Hegel down, has repre- 
sented the State as a superior entity for whose aggrandizement the 
individual exists; that all society is modeled on the army, ‘‘a system 
of super-imposed classes,’’ every one tenacious of his title, petty or 
otherwise; that under this system the higher may with impunity neg- 
lect or abuse the lower, but that any inattention to a superior is held 
to deserve punishment. There was no craving for individual liberty 
in the English or American sense, and ‘‘freedom meant only exemp- 
tion from want and misery.’’ That the Kaiser in his personal ad- 
dresses never refers to the prescriptions of international law or to 
principles of any kind, but speaks on great questions like a primitive 
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oriental despot. ‘‘Sic volo, sic jubeo’’ seemed his motto, but a deci- 
sion once made he regarded thereafter as the act of God. 

He points out that in the negotiations between Germany with Eng- 
land, through Lord Haldane, in 1912, the former proposed absolute 
neutrality for each country in case the other was at war with a third; 
but the purpose of this was not peace, but aggressive war, the very 
war that has followed, with England with her hands tied. Fortu- 
nately the negotiations were not successful. Bernhardi wrote that if 
England consented to the expansion of Germany and Austria as both 
European and colonial Powers and in military and naval equipment, 
‘‘European peace would be assured and a powerful counterpoise 
would be created to the growing influence of the United States.’’ 
Perhaps to cover these machinations, Fried published his book ‘‘ The 
German Emperor and the World Peace,’’ in which the Kaiser was 
posed as the most pacific of rulers. 

Dr. Hill says that the Kaiser offers no defense of his procedure in 
bringing on the most bloody and destructive war of all history, except 
to complain that Great Britain complicated his plans by not observing 
the neutrality he had desired, but which England had not pledged 
herself to, and which would have meant the destruction of her allies 
as a preliminary to her own humiliation. When on July 26, 1914, Sir 
Edward Grey, alarmed at the prospect of a war engulfing all Europe, 
proposed a conference to prevent it, the German Government refused 
to ‘‘fall in with’’ the suggestion and deemed it ‘‘not practicable.’’ To 
cause England to desist in her réle of peace-maker, on the 29th the 
German Ambassador informed Sir Edward that the German Chan- 
cellor would mediate between Vienna and St. Petersburg, and the 
Kaiser promised his good offices to the Czar. The Kaiser, in his mes- 
sage to President Wilson, represents that on the morning of July 31st, 
while preparing a note to the Czar to inform him that Vienna, London 
and Berlin were agreed, he was interrupted by a telephone message 
from his Chancellor saying that on the night before the Czar had or- 
dered the whole Russian army mobilized. Mr. Hill shows that this 
information was actually received not in the morning, but the evening 
of July 31st, and the Russian mobilization was not ordered until the 
afternoon of that day. So that on the evening of the 31st, when the 
Kaiser had a modified consent from Vienna to comply with Sir Ed- 
ward’s suggestion and from the Czar suggesting arbitration at The 
Hague, an alternative was telegraphed St. Petersburg that if Russia 
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did not stop all war measures within twelve hours, German mobiliza- 
tion would follow. The threat was of mobilization, not war, but the 
German Ambassador at St. Petersburg was. instructed, if no satisfac- 
tory reply were received, to declare war at five Pp. M., August 1, and at 
7.10 p. mM. that day it was declared. Speaking, June 8, 1918, on the 
thirtieth anniversary of his accession, the Kaiser said that while his 
people did not know at first what the war meant, that he knew very 
well that it was a world struggle between the Prussian-German-Ger- 
manic world conception and the Anglo-Saxon conception. 

Dr. Hill finds the outcome was but ‘‘the morally inevitable culmi- 
nation of the ambitions, the fantasies and the impetuosity of Kaiser 
William IJ, unrestrained by a responsible government.”’ 

‘‘He promised them gain and glory. He has covered them with 
sackcloth and ashes,’’ says Dr. Hill. He finds the claim of ‘‘ Encirele- 
ment’’ made by Germany wholly unreal, either in a military or a com- 
mercial sense, German ships on every sea, their goods in every market 
and Great Britain their best customer. He finds the secret of the 
Kaiser’s course merely in a dynastic ambition that all Germans should 
continue his taxpayers, his soldiers, his subjects. ‘‘Therefore, other 
peoples must be annexed to the German Empire in order that Germans 
may remain German subjects.’’ 

That the whole was merely a predatory adventure, in the spoils 
of which only a few participated; that the people as a whole do not 
profit by it; that the Kaiser did not will this war, but a swift, short 
victorious war which should secure large indemnities, add coveted 
territories and make Germany master on the continent, preparatory to 
another like war for supremacy at sea; that Germany fought what she 
called a defensive war ‘‘on the soil of ten other nations.’’ 

Dr. Hill sustains his conclusions by full and exact references to 
official documents and the most accepted of German writers. He adds 
at the close some thirty-five pages of illustrative documents, and an 
index of six pages closes the book. 

This writer has found these Impressions intensely interesting, an 
impressive and convincing work, informed by earnest feeling and 
shaped by not only the most careful scholarship, but by the author’s 
personal acquaintance with Germany and her leaders. 

Any reader must hope that by some happy circumstance the coun- 
try may be able to avail itself of Dr. Hill’s erudition, experience, jus- 
tice and sound common sense in the settlement of its international re- 
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lations now so vastly complicated and important. His equipment for 
such a task is obvious and preéminent and his vigor and zeal unabated. 
There is no more serious jmpeachment of party government than that 
it excludes such a citizen from the service of his country, in a time of 
need, in helping to solve questions as to which he is perhaps the best 


informed American. 
CHARLES NosBLE GREGORY. 


The Economic Causes of War. By Achille Loria, of the University of 
Turin. Translated by John Leslie Garner. Chicago: Charles H. 
Kerr & Company. 1918. pp. 188. 

This work is a multum in parvo of historical erudition and eco- 
nomic insight. Its eminent author has put into one hundred and 
eighty-two pages a philosophy of war and peace based on history and 
the overwhelming object lesson of the present war. As he tells us, 
the occasions for international quarrels multiply with the relations 
which civilization creates and, as a part of this evolution, international 
law develops, treaties multiply and the incentives for disregarding 
both law and treaties increase in like proportion till wars result. All 
this is largely under the pressure of economic motives. Foreign trade 
has been one dominant factor from primitive times to the present 
day. It is both a source of wealth and a breeder of wars. Professor 
Loria distinguishes sources of wealth as ‘‘ physiological’’ and ‘‘ patho- 
logical’’—the former being in evidence where wealth is acquired by 
production and the latter where it is gained by some form of ‘‘ grab,”’ 
simple or complex. As population grows, the seizure of land becomes 
a prominent means of aequiring—and losing—wealth, though, as the 
author thinks, it may have been a less prominent one in actual history 
than it has been made to be in traditional assumptions. Opportunity 
for traffic has more often figured as the bone of contention. 

Professor Loria shows by examples that while international laws 
increase with material civilization, the motives for disregarding them 
grow also, and there is a perpetual struggle between that which re- 
strains from war and that which provokes it, and that wars are, ever 
and anon, occurring as the latter influences become the stronger. 
Commerce and the resulting motives for war, necessity for law, vio- 
lations of law, warfare—such is the series perpetually illustrated in 
the history of any long period. 

Science doubtless gains by reason of the fact that advocates of an 
important principle often run to over-statement, especially during 
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the period when the principle is making its way toward general recog- 
nition, and the value of the present little work is not lessened by such 
statements as the following: 

The Crusaders’ sole motive was the increase of revenues of feudal 
lords at the expense of the revenues of Syrian and oriental lords; 

The change in military art which took place in the early modern 
period was caused by the decline of the power of the feudal element 
as compared with that of the bourgeoisie ; 

Holland’s struggle for independence against Spain was in reality 
simply a privateering war on the Spanish merchant marine and the 
Hispano-American colonial trade. The war of England against Na- 
poleon was merely a reaction against the Napoleonic conquests which 
threatened Britain’s commerce ; 

The Chinese war was undertaken to impede the progress of the 
United States. The Spanish war was merely the result of the decline 
in the profits of the American sugar manufacturers. The war in the 
Transvaal was the work of financiers and speculators in gold mines, 
who expected to reap great profits from a military adventure in 
South Africa, ete.’ 

In general, the work gives too much color to the belief that in mod- 
ern times wars are frequently, if not generally, brought about by finan- 
cial interests and, rather than otherwise, against the will of govern- 
ments and peoples. 

A passage in the work throws light on the basis of the so-called 
‘*Balance of Power’’—a subject which in current discussion is seldom 
treated with much intelligence. Even in the small compass of this 
volume there is enough to show that the comparative fighting strength 
of different nations or groups of nations is necessarily an element 
affecting the probability of maintaining peace. Among the merits of 
the work is to be counted its treatment of the relation between labor 
movements and warfare and its discussion both of the analogy and the 
marked difference between arbitration of labor disputes and arbitra- 
tion of international quarrels. Labor movements, which play so con- 
spicuous a part in all modern life, have much to do with international 
relations, and a democracy which connects itself in spirit and in prac- 
tice with labor movements is, in the main, a discourager of warfare. 
These principles are presented clearly and have as much illustration 
as the size of the work permits. 

JoHN Bates CLARK. 
1 Page 60 et seg. The italics are mine. 
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The Great European Treaties of the Nineteenth Century. Edited by 
Sir Augustus Oakes, C. B., lately of the Foreign Office, and R. B. 
Mowat, M.A., Fellow and Assistant Tutor of Corpus Christi Col- 
lege, Oxford; with an Introduction by Sir H. Earle Richards, 
K.C.S.1., K.C., B.C.L., M.A., Fellow of All Souls College and 
Chichele Professor of International Law and Diplomacy in the 
University of Oxford, Associate of the Institute of International 
Law. Oxford: at the Clarendon Press. 1918, pp. xii, 403. $3.40 


This book may be described as a Hertslet in miniature—no small 
praise, indeed, for the monumental Map of Europe by Treaty is the 
indispensable starting-point for all who seek to know of the territorial 
changes in Europe during the past century. The authors give the 
texts of the principal political treaties, beginning with that of Vienna, 
to that of Bucharest, more than a score in all, nearly all of them as 
given by Hertslet. Documents other than treaties are also given, e. g., 
the Constitution of the German Empire and the Anglo-Belgian mili- 
tary conversations of 1906. The treaties and conventions are arranged 
under the following topies: ‘‘The Restoration of Europe,’’ ‘‘The Inde- 
pendence of Greece,’’ ‘‘The Kingdom of Belgium, Turkey and the 
Powers of Europe,’’ ‘‘The Danish Duchies,’’ ‘‘The Union of Italy, 
Austria and Prussia,’’ ‘‘The Grand Duchy of Luxemburg,’’ ‘‘The 
Franco-Prussian War,’’ ‘‘Turkey, Russia and the Balkan States,’’ 
and ‘‘The Triple Alliance.’’ In an appendix appears ‘‘The Treaty 
of San Stefano.’’ It will thus be observed that the purely law-making 
treaties have been omitted. Under each topic is a succinct, careful, 
and uniformly temperate account of the diplomacy leading up to and 
following each treaty. Prefixed to the whole is an excellent chapter 
on the conclusion of treaties. 

The atmosphere of the book is throughout one of dependability. 
The proof has been carefully read and few errors are observable. The 
date of the founding of Odessa is given once (p. 102) as 1790, and 
again (p. 164) as 1794, the latter being correct. To state baldly that 
Luxemburg is bound by the Salic law (without noting the exception 
provided by the Nassau family arrangement of 1783) is confusing to 
the casual reader, who might find it difficult to account for the tenure 
of the present and previous grand duchesses. To say (p. 247) that 
‘‘Saxony, Bavaria, Wurtemberg, Baden, and Hesse-Cassel threw in 
their lot with Austria’’ in 1866 is, of course, literally correct, espe- 
cially in view of King George’s protestations of neutrality, but the 
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statement leaves one in the dark as to Hanover and Nassau, titles te 
which Prussia successfully maintained as founded upon conquest. 
The narrative might also have been made more clear as to the attitude 
of Great Britain upon the question of the Danish Duchies following 
Earl Russell’s cireular of 1865, to the effect that by the Convention 
of Gastein ‘‘the dominion of Force is the sole power acknowledged 
and regarded.’’ Russell’s earlier fortiter in modo and suaviter in re 
toward Russia no doubt led Bismarck rightly to believe that Great 
Britain would not actively interfere against the schemes of Prussia 
by which were laid the foundations of German sea-power. 

Considering the compression and self-restraint of the narrative 
and the generally excellent choice of treaties presented, one will 
hardly eavil at omissions, but surely the book would not have been 
unduly extended had it included the Treaty of Lausanne of 1912. To 
have clauses III, IV, and VII of the Triple Alliance Treaty as renewed 
in 1903 (the text appeared in the London Times for June 1, 1915) is, 
however, some compensation. There are ten full-page maps to illus- 
trate the text. 

In his introduction, Professor Richards elaborates the general 
proposition that treaties are terminated by war. The exceptions, how- 
ever, are so numerous that the statement of the so-called general rule 
avails little. Many will share with Professor Richards his dislike of 
the terms transitory and dispositive as applied to treaties, yet not all 
lawyers will agree that the suggested substitute (executed treaties) 
is quite synonymous with the former adjectives. 

The aim of the authors ‘‘to present an historical summary of the 
international position at the time of each treaty; to state the points 
at issue and the contentions of the parties, and so to make readily 
accessible the materials on which international lawyers have to work,”’ 
has been successfully achieved notwithstanding the limitations of 


space. The result is an extremely useful and reliable book. 
J. S. REEVES 


The Question of the Bosphorus and Dardanelles. By Coleman Phil- 
lipson and Noel Buxton. London: Stevens & Haynes. 1917, pp. 
264. 12/6. 

World polities is fast becoming a fascinating study to every wide- 
awake man of today. Questions of which he had never heard and 
places which formerly seemed as remote as the moon, are now the daily 
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topics of his conversation. He has an opinion on every important 
issue of the day; and his influence is being felt in the councils of state. 
Among the vital issues raised by the Great War, few are more impor- 
tant or more far-reaching in their effects than that vexatious problem 
known as the ‘‘Near Eastern Question.’’ The present work by Dr. 
Phillipson and Mr. Buxton is a detailed study of one phase of this 
intricate problem, which the authors designate as ‘‘the very essence 
of the Near Eastern Question.’’ Their object is ‘‘to set forth, as briefly 
and as clearly as possible, the rise, development, and vicissitudes of 
this problem—to analyze it into its constituent elements; to show the 
efforts that have been made in the past to solve it ; to expound and crit- 
ically examine from the point of view of international law the régimes 
that have been established by conventions; and, finally, to suggest 
what appears to be in the present state of affairs the most desirable 
solution.’’ They have kept strictly to their program, and have dis- 
eussed the question almost entirely from the legal standpoint. 

The work is divided into three parts, the first of which has two 
chapters, one on the ‘‘Problems of the Bosphorus and the Dardan- 
elles’’ and the other describing in detail the ‘‘ Position of Waterways 
in General under International Law.’’ Part two gives the history 
of the evolution of the Rule of the Straits from the beginning of the 
eighteenth century to the Treaty of Berlin in 1878, with an account 
of the various conventions affecting the question of the Straits and 
a chapter on the ‘‘Interpretation and Application of the Rule of the 
Straits’’ in the nineteenth and twentieth centuries. The third part, 
entitled ‘‘Reconstruction,’’ contains an account of the efforts of Russia 
in the nineteenth century to modify the Rule of the Straits, together 
with a summary of the attitude of the Powers, the various schemes 
for reconstruction proposed, and the development of opinion on this 
problem both in Russia and in Europe down to the early part of the 
Great War. And its last chapter is devoted to what the authors re- 
gard as the best solution of this remarkable problem. 

The authors are well qualified to handle this topic in a masterly 
manner. Dr. Phillipson is a recognized authority on international 
law, having written two valuable treatises on ‘‘ International Law and 
the Great War’’ and ‘‘The Termination of War and Treaties of 
Peace.’’ While Mr. Buxton, as an author and traveler, is thoroughly 
familiar with the Near East and its problems. They have given us 
an excellent treatise which embraces within one volume all the salient 
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facts concerning the question of the Straits. It will be a useful book 
for the student, the jurist, and the intelligent general reader. It is 
well written in an easy style and impartial spirit. The facts are pre- 
sented in a clear, concise manner; and every phase of the problem 
under discussion is skilfully handled without bias. Everyone who 
wishes to be well informed on this question without an endless amount 
of study, will do well to possess a copy of this work. But it is not a 
popular book, or a volume for holiday reading. On the other hand, 
one must not expect to find in it any exhaustive study of conditions in 
the Turkish Empire, or of other problems of the Near East. It tells 
merely what it claims to relate: the story of the Straits of the Bos- 
phorus and Dardanelles. And the narrative is simple, direct and 
complete, without being brilliant. Nor does it add anything new to 
our knowledge concerning the situation at the Straits. 

The authors were wise, undoubtedly, in avoiding extended discus- 
sions of the political and diplomatic controversies over this question. 
Yet one feels, in perusing the volume, that it would have been im- 
proved and its value for the general reader considerably enhanced, 
if the writers had explained in detail just why Great Britain, Austria 
and Germany persisted for years in the maintenance of their ‘‘tradi- 
tional policies’’ concerning the Straits and Turkey, and had called 
attention to the relationship between the question of the Straits and 
the other vital problems of the Near East. And, even though the 
authors admit that ‘‘no other question in the recorded history of the 
world has given rise to so much tortuous diplomacy, to so much inter- 
national jealousy and friction, to so much sinister rivalry, and to so 
many bitter wars,’’ they fail to bring home to the culprits in a force- 
ful and spirited manner the blame for the great losses and sufferings 
eaused by their actions and policy in regard to the problem of the 
Straits. No language is strong enough to express adequately the con- 
demnation of the world for the sins of commission and omission perpe- 
trated by European diplomatists and statesmen, which entailed so 
much trouble and disaster to Europe, and brought down upon the 
heads of so many hapless and innocent people such terrible persecu- 
tion and suffering. 

A great deal of space is devoted to the attempts of Russia to solve 
the question of the Straits; and one is given the impression that her 
statesmen should be censured for attempting to settle the problem in 
accord with Russian ambitions. Like the governments of all states, 
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the Russian régime was undoubtedly influenced in its actions largely 
by selfish motives. Yet one must give it credit for attempting hon- 
estly, on more than one occasion, to really solve the question of the 
Straits. This is more than can be said of any other great Power. 
Great Britain cannot be excused for not meeting Russia half way on 
these propositions, even though the authors claim that ‘‘we may jus- 
tifiably flatter ourselves in believing that if diplomacy and the pro- 
ceedings of every state had been no worse than our own (the British), 
the present convulsion in the world would not have taken place.’’ It 
is not what they did, but what they did not do that matters in this 
instance. The British sins of omission were as great as the sins of 
commission committed by other Powers. And it is a great pity that 
their stubbornness and shortsightedness (which Mr. Buxton criticises 
in his earlier writings) prevented them from seeing for a half century, 
what they saw so clearly in 1914. This was that their own, as well as 
Europe’s best interests, demanded the prompt solution of the question 
of the Straits, and that any solution was preferable to no solution. 
The authors make a careful distinction between the neutralization 
and the internationalization of the Straits, and advocate the interna- 
tionalization of the Bosphorus and the Dardanelles and their control 
by an international commission, similar to the Danube and Suez 
Commissions—the fortifications to be dismantled and the Straits to 
be kept open to the ships of all nations. Constantinople should be 
made a free city under the joint protection of all the Powers, includ- 
ing the United States. If the book had been written within the past 
six months, the authors might have suggested the protection of the 
League of Nations instead. This is probably the best solution possible 
at this time, unless one accepts the suggestion of Sir Edwin Pears that 
the Straits be opened to the ships of all states, that the whole region, 
with Constantinople as a center, be made a small independent state, 
and that it be governed by an international commission. This scheme 
has certain advantages of simplicity over the other. But, in any 
event, this question must be solved in conformity with international 
law and in the manner that shall best serve the general welfare and 


promote the interests of all nations. 
NorMAN Dwicut Harris. 
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The Legal Obligations arising out of Treaty Relations between China 
and Other States. By M. T. Z. Tyau, LL.D. Shanghai: The 
Commercial Press, Ltd. 1917, pp. xxii and 304. 

This work, first prepared as a thesis for the University of London 
and subsequently revised and enlarged, is the result of a very pains- 
taking, comparative study of China’s treaties with other Powers from 
the earliest, that of 1689 with Russia, down to and including those 
wrung unwillingly from China by Japan in May, 1915, following the 
presentation of the Twenty-One Demands. It is not a collection of 
treaties, such as we find in Hertslet’s volumes, but rather an examina- 
tion of the characteristic provisions of the treaties as illustrating the 
attitude of other nations toward China and the encroachments made 
by them upon China’s sovereignty. 

Sir John Macdonell, Professor of Comparative Law in the Univer- 
sity of London, writes a Prefatory Note in which he makes this just 


observation : 

It is significant that almost all the treaties concluded for some years with 
China and indeed, until recently, belong to the class known to jurists as iniquum 
fadus, the imposed treaty: they are not spontaneous agreements freely entered 
into by the parties: some of them rather are of the nature of what Roman 
jurists termed deditio. The narrative tells of the granting of large rights to 
foreigners in derogation of Chinese sovereignty. I would not seek to make the 
author of this volume responsible for any of these prefatory words; but in my 
view it is the duty and the interest of Western States to do all that they can 


to preserve the integrity of China in the letter and spirit, to strengthen her 
Government and, as quickly as possible, to undo all that has been done to 


weaken her. 


Dr. Tyau gives a brief history of Chinese treaty relations, and re- 
minds us of a truth, which some of us are likely to forget, that ‘‘up to 
the sixteenth century China consistently encouraged foreign inter- 
course: it was only when the newcomers had committed flagrant ex- 
cesses against Chinese rights and property that it was compelled in 
self-defense to close its portals.’’ 

Remembering that Japan’s exclusion of foreigners was due to a 
similar cause, it is interesting today to find the situation somewhat 
reversed and Western nations erecting Chinese walls of legislation to 
exclude the Oriental. 

The author for his purpose divides the treaties into three classes: 

Those of a political character, 

Those of an economic character, and 

Those of a general character. 
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Among the interesting topics discussed under the first head is 
that of Extraterritoriality. In the earliest treaty with a foreign 
Power, that of 1689 with Russia, provision is made for the trial of 
offenders by their own officials, but not on foreign soil. Russians 
guilty of offenses in China were arrested by the Chinese and sent over 
the frontier to be tried by Russian judges, and Chinese offending in 
Russia were reciprocally sent back to China to be tried and punished. 
The arrangement was mutual: the two governments were exactly on 
an equality. 

Another fact worthy of note is that Japan did not enjoy extrater- 
ritorial rights in China until after the war of 1894-95. And even now 
Korean subjects of Japan residing in the Chientao district on the 
Chinese side of the boundary and engaged in agriculture are amena- 
ble to Chinese jurisdiction. 

There is a common impression abroad that the acknowledgment 
of the extraterritorial jurisdiction of foreign states in China was not 
looked upon by the Chinese as a loss of prestige, that China had always 
considered sovereignty as personal, not territorial. This is a mistake. 
The instance cited of the punishment of Arab traders in Canton by 
their own headmen is in fact an evidence of the contrary. The for- 
eigners were tried by Chinese judges, but delivered to their headmen 
to be punished. These headmen did not represent any foreign govern- 
ment and it was a Chinese sentence that was executed. 

In the chapter on ‘‘Leased Territories,’’ Dr. Tyau discusses, in a 
very interesting manner, the status of the territory of Kiaochou, for- 
merly leased to Germany and seized by Japan in the recent war. Dr. 
Tyau argues that since the lessee is not the sovereign of the territory, 
the latter enjoys a quasi-neutrality and can not legitimately be an 
object of attack or capture by an enemy of the lessee. 

There are very valuable chapters on ‘‘Spheres of Influence,”’ 
‘‘Treaty Ports,’’ ‘‘Tariffs,’’ ‘‘Extradition’’ and the operation of the 
‘*Favored Nation’’ clause. 

The concluding chapter is a plea for treaty revision. 

If at times Dr. Tyau seems to hold a brief for his own country. 
as is quite natural, it must be admitted nevertheless that on the whole 
he writes in a calm, dispassionate manner and withal very convine- 
ingly. The work is one which ought to have a place in the library 


of every student of Far Eastern Affairs. 
E. T. WILLIAMS. 
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China’s New Constitution and International Problems. By M. T. Z. 
Tyau, LL.D. Shanghai: The Commercial Press, Ltd. 1918, pp. 
xv and 286. 


Both this work and the preceding do credit to Chinese scholarship 
and to the bookmaking skill of the Commercial Press. 

The first part of the work is devoted to a history to date of consti- 
tution-making in China, and to a careful study of the unfinished draft 
of the new constitution. This was on the point of adoption when a 
crisis in the government led to a forced dissolution of Parliament, 
followed by Chang Hsun’s abortive attempt to restore the monarchy: 
thus the Constitution was left incomplete. 

Dr. Tyau began his publication in a series of articles in the China 
Press and Peking Gazette before the crisis occurred, expecting a 
speedy adoption of the Constitution by Parliament. While that ex- 
pectation was disappointed, he has done well nevertheless to publish 
these chapters in book form, for it will be most valuable to the next 
Constitution Committee, and in all probability the Constitution to be 
adopted will be similar to this, if not identical with it. 

Article by article and clause by clause the document is carefully 
reviewed and a comparison is made with the provisions of other con- 
stitutions, notably those of the United States, Brazil, Chile, France 
and Canada. 

The Chinese Committee made a careful study of these and of other 
constitutions, yet, as Dr. Tyau points out, the Constitution drawn up 
is not American, nor French, neither British nor Chilean: it is essen- 
tially Chinese. 

Dr. Tyau finds the beginnings of the Chinese Constitution in the 
Chinese Classics which, while they did not in formulated articles 
define the relations of ruler and ruled, nevertheless taught the truth 
that the welfare of the people is the true object of government, and 
upheld the right of revolution for the overthrow of tyranny, making 
the will of the people the supreme law. He might even have gone fur- 
ther, for aside from the teachings of the Classics, the Chinese have 
preserved almost unchanged ancient local institutions which embody 
the very spirit of self-government. 

It is searcely worth while to discuss the provisions of a constitution 
which has not yet been adopted, but there are two or three features 
nevertheless that may well be mentioned, since they will probably be 





372 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


embodied in any constitution likely to be adopted by the Republic 
of China. 

Both in the existing and in the proposed new constitution the 
suffrage is limited to male citizens of at least twenty-one years of age, 
possessed either of certain property qualifications or of a certain de- 
gree of education. The amount of property required is not large. If 
one pays but $2 a year in direct taxation he is qualified to vote. 

There is, however, one remarkable exception—monks, priests and 
other religious orders are disfranchised. 

Another feature of the new and the old constitution is the pro- 
vision for the representation of Chinese citizens living abroad. Six 
such representatives sit in the Senate. Their election, however, takes 
place in Peking. Each chamber of commerce of Chinese residing 
abroad sends one representative to Peking to form an electoral college, 
which chooses the six senators. 

The President, as is the case in France, is elected by the two houses 
of Parliament sitting in joint session. 

China follows France, too, in having not only a President, but a 
Premier. 

The latter is appointed by the President, but must be confirmed 
by the lower house, and to the lower house the Premier is responsible. 
Should the House of Representatives pass a vote of lack of confidence, 
either the Premier must be dismissed or the President must dissolve 
the House of Representatives and order a new election. 

The chapter on Provincial Government had not been adopted in 
Committee, but the plan most likely to be decided upon provides for 
a strongly centralized national government. Each province has its 
legislature, but the Central Government reserves all powers not ex- 
pressly granted to the provinces. Peking was to appoint the Gover- 
nor of each province and the Governor to appoint the magistrate of 
each district or country. The county or district was to be the local 
unit. The district magistrates were to be selected from a list of men 
who had passed the civil service examination, but not more than one- 
half were to be citizens of the province, and no man could serve in 
his own district. 

This was evidently a compromise between the old system of the 
Manchus, which did not allow a man to serve in his own province, 
and the plan of those who, since the revolution, have struggled to 
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establish strong provincial governments, all but independent of 
Peking. 

The remainder of this volume is devoted to the discussion of a 
variety of questions, among them the tripartite treaty between Russia, 
China and Outer Mongolia, which has already been noticed in this 


J OURNAL.? 
E. T. WiL.iaMs. 


International Rivers. By G. Kaeckenbeeck. London: Sweet & Max- 
well. 1918, pp. xxvi, 255. With separate maps. 

Die Internationalisierung der Meerengen und Kanile. By Rudolf 
Laun. The Hague: Martinus Nijhoff. 1918, pp. viii, 172. 


The problems involved in the subjects to which these monographs 
are devoted are analogous and fall within the scope of the commis- 
sion of the Peace Conference dealing with the international régime 
of ports, waterways and railways. 

The book on International Rivers is published under the auspices 
of the Grotius Society. Its author is a young Belgian who came to 
England after the outbreak of the war and continued his law studies 
at Oxford, graduating with great distinction. As the book itself evi- 
dences, he has become a master of English style. 

In the first part, the author endeavors to present briefly the early 
doctrines relating to international rivers. Manifestly no beginnings 
are to be found in the Roman sources, but the philosophy of 
Natural Law is the basis of the right of innocent passage. The dis- 
eussions of Grotius and Vattel and of the modern authorities are 
briefly referred to, but the author gives only minor attention to doc- 
trinaire treatment. Part II, which constitutes the major portion of 
the work, presents a systematic account of the treaties and practices 
relating to international rivers, from the Conseil Executif of 1792 
relating to the Scheldt and the Meuse, to the present day administra- 
tions of the Lower Danube and the Congo under joint supervision. 
Out of the maze of documents, one obtains a fairly clear picture of 
problems and solutions, though we think the results are somewhat 
obscured by accounts of the diplomatic processes. In Part III, the 
author draws a few important conclusions. The development of in- 
ternational control of rivers must be divorced from the changing 
policies of foreign offices and placed in the hands of mixed commis- 

1 October, 1916, Vol. X, p. 798. 
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sions empowered to act constructively in regard to improvements 
necessary for the larger commerce of all nations. The success of the 
Danube Commission is the illustrious example, whereas the regula- 
tion of the Rhine has heretofore been the source of much friction. It 
is curious and yet perhaps characteristic that, though the Act of 
Navigation for the Congo, elaborated at Berlin, 1884-1885, provides 
for an international commission charged with the execution of the 
provisions of the Act, it was never constituted, and the five riparian 
governments themselves supervise the application of the treaty. 

Dr. Laun is professor at the University of Vienna. His book 
constitutes a report made at the request of the so-called Neutral 
Peace Conference held at Stockholm in 1916. Both authors are in 
agreement in so far as they deem it important that rivers, on the 
one hand, and straits and canals on the other, should be the subject 
of some standard international regulation rather than of particular- 
istic rule. Perhaps no strictly uniform system can be devised to 
accommodate the many peculiar problems due to geographical en- 
vironment, but especially Laun emphasizes the need of a normal sys- 
tem, even though exceptions might have to be numerous. 

Laun’s book devotes rather more attention to international con- 
trol as affected by a state of war. We believe that some of his solu- 
tions do not sufficiently take into account the widespread distrust 
which the present war has engendered in regard to self-denying 
treaties passed in peace-time but intended to control in time of war, 
especially where the enemy would substantially profit. Internation- 
alization must signify international administration, we believe, if his 
measures are to become practical, and not merely the creation of in- 
ternational servitudes. Perhaps the promised League of Nations will 
help to solve some of these difficulties. 

Both authors are entitled to commendation for having treated 
their material objectively. Both books were written in war time by 
subjects of opposing belligerents, yet the tone of both is dispassionate 


though their points of view very. 
ArtTHurR K. Kunn. 
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The Grotius Soctety. Volume III. Problems of the War. Papers 
read before the Society in the year 1917. London: Sweet & 
Maxwell, Limited. 1918, pp. 139. 


Brief, pointed, impartial and informing, several of the papers in 
this collection would serve as articles for an encyclopedia of inter- 
national law. Very little discussion that followed the reading of the 
papers is printed, but whatever appears has the compactness of text- 
book style which contrasts favorably with that of the diffuse steno- 
graphic reports that usually record the debates of an American con- 
vention. With one or two exceptions, the papers are confined to 
technical questions that have been raised by the war, and all of them 
are of a practical nature. Sober in treatment, and neither specu- 
lative nor sentimental in substance, they include neither projects for 
a United States of the World nor a scheme for the enforcement of 
the decrees of an international court; but in 1917 the topie of a 
league of nations was growing in the British mind. ‘‘Treaties of 
Peace,’’ by Commander Sir Graham Bower, deals with treaties that 
brought to a close the War of the Spanish Succession, the Napoleonic 
War and the Congress of Vienna, the Anglo-American War of 1812, 
and the Crimean War. Viewing them from the standpoint of effect- 
ing permanent peace, and not merely of temporarily ending a con- 
flict, Commander Bower dwells upon the good example of the Treaty 
of Ghent. Although he refrains from making proposals as to the 
present treaty of peace, he makes a summary of the lessons that he 
has drawn, which might be taken as suggestions by the peace com- 
missioners of the associated Powers. ‘‘Belligerent Merchantmen in 
Neutral Ports,’’ by Sanford Cole, who cites the controversy between 
Germany and Portugal, takes the ground that a neutral is not obliged 
to give unconditional hospitality to belligerent ships in time of war, 
either by admitting them to its ports or by refraining from requisi- 
tioning them if they are already in port. ‘‘The Black List,’’ by 
J. E. G. de Montmoreney, derives that list, which some people have 
thought a British invention, from prize court cases decided in Ameri- 
ean courts during the Civil War. In ‘‘The Deutschland’’ Judge 
Atherley-Jones holds that the submarine of that name, not from its 
warlike build only, but also as the announced organ of the German 
state, should be given both by neutrals and belligerents the status of 
a warship. ‘‘International Law Teaching,’’ by E. A. Whittuck, one 
of the most interesting papers in this collection, shows that in the 
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British Empire generally, international law, which is not required 
as a qualification for the foreign office, the diplomatic or the consular 
services, and is lightly regarded by the Council of Legal Education 
that represents the Inns of Court, is taught in a few educational 
centers like Oxford, Cambridge and London by a few great men to 
a few students to whom it is usually an optional subject for a uni- 
versity degree. Salaries of instructors in international law are gen- 
erally small, and in some instances their status in the academic world 
is lower than it should be. The Admiralty is the only government 
department that has provided direct instruction in international law, 
employing authorities like Dr. Lawrence and A. Pearce Higgins; but 
it is hoped that it will become a more popular study in the future 
and be better known than it is to British statesmen, who, as a rule, 
have to depend upon the advice of specialists, only a limited number 
of whom may now be called upon for assistance. Mr. Whittuck pays 
tribute to the efforts of the American Society of International Law 
to put the teaching of this subject on a scientific basis. ‘‘The Con- 
trol of Air Spaces,’’ by J. E. G. de Montmorency, takes the ground 
that the sea-law of effective occupation, as laid down by the British 
writer Hall, applies to the air and that, therefore, the law of the air 
gives to a nation that in time of war can effectively occupy or stra- 
tegically control by exclusion the high air spaces in super ocean areas 
or above such seas and straits as the Black Sea, the Bosphorus and 
the Dardanelles, the right of temporary ownership in them, subject 
to regulated rights of innocent passage. ‘‘Legal War Work in 
Egypt,’’ by Sir Maleolm MeclIlwraith, describes the simplification and 
unification by the military authorities, during the present war, of 
the complex laws of Egypt and shows that discriminating privileges 
and obstructions to justice which existed under the Capitulations 
have been eliminated and may be permanently abolished later by civil 
legislation. Emphasizing the necessity of common markets, L. P. 
Rastorgouéff, in ‘‘The Revolution and the Unity of Russia,’’ offers a 
solution of problems of nationality in that country through a feder- 
ation rather than a separation of its states. ‘‘The Relations of the 
Prize Court to Belligerent Policy,’’ by Sir Francis Piggott, raises 
the question whether it is expedient for prize courts to be given the 
power to declare invalid Orders in Council which carry out the 
policy of the government. A discussion, showing some misunder- 
standing of the writer’s meaning, but on the whole affirming the 
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validity of international law and its superiority to government policy, 
follows. H. S. Q. Henriques and Dr. Ernest J. Schuster differ radi- 
eally in discussing the relative merits and the basic ideas of the two 
systems of citizenship that are elucidated in their studies entitled ‘‘ The 
Jus Soli or the Jus Sanguinis?’’ ‘‘ Reciprocity in the Enjoyment of 
Civil Rights,’’ by Wyndham A. Bewes, closes this valuable series of 
papers with a recommendation of generosity toward foreigners, 
whether as individual litigants seeking to enforce judgments in court 
or as persons needing judicial assistance, the benefits of workmen’s 


compensation acts, the copyright or the bankruptcy laws. 
James L. Tryon. 


The West Florida Controversy, 1798-1813: A Study in American Di- 
plomacy. By Isaae Joslin Cox. (Albert Shaw Lectures in Dip- 
lomatie History, 1912.) Baltimore: The Johns Hopkins Press. 
1918, pp. xii, 699. 4 maps. $3.00. 


This is a thorough, scholarly, and exhaustive study of the sub- 
ject by one of the recognized authorities in the history of the Missis- 
sippi Valley and the Spanish Southwest. He has made use of prac- 
tically all writings of value by earlier investigators in the field, and 
in addition has drawn upon manuscript collections in both state and 
national archives of the United States and in the foreign countries 
which might reasonably be expected to contain pertinent material, 
notably Mexico, Spain, France, and England. Any future investi- 
gator who goes gleaning in the same field will discover that very 
little has been allowed to eseape the sickle or fall from the hands of 
this indefatigable reaper. 

Geographically, the area covered by the book is small; but in 
order fully to set forth the controversy it was necessary to study 
the activities in this region of three nations besides the United States, 
namely, Spain, France, and England. Chronologically, the study 
confessedly begins with 1798; yet in the opening chapters it neces- 
sarily goes into much earlier events in order to explain the origins 
of claims then existing. 

After disposing of these origins, the author studies the activities 
of pioneers and filibustering parties from the United States; follows 
the long, devious, futile negotiations of United States diplomatic rep- 
resentatives at the French and Spanish courts; describes the establish- 
ment of the insurgent government at Baton Rouge; reviews the steps 
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leading to and putting into effect the intervention of the United 
States, and describes the incorporation of the territory into the 
Union and the adjustment of its government. 

A chapter on ‘‘Mobile and the Aftermath’’ studies the relations 
between the West Florida controversy and the second war with Great 
Britain; and the final chapter, the seventeenth, on the ‘‘Conclusion 
of the Controversy,’’ traces rapidly the negotiations with Spain from 
1813, which, according to the title of the book, is its chronological 
end, to their logical conclusion in the treaty with Spain of 1819-21, 
which finally ceded to the United States all of Spain’s claims not 
only to West Florida, but also to East Florida and the region west 
of the Mississippi lying east and north of the line of 1819, drawn 
frqm the Gulf of Mexico to the Pacific Ocean. 

Dr. Cox explains, but makes no attempt to justify, the acquisition 
of the Floridas. After saying that ‘‘intrigue, craftiness, and men- 
dacity were the accepted weapons’’ of the European diplomats with 
whom Jefferson, Madison, Monroe, and J. Q. Adams had to contend 
in this controversy, he adds: ‘‘Their American competitors claimed 
to be men of another stripe. Yet even when diplomacy descended to 
the plane of sordid bribery, the executive and his counsellors were 
willing to profit by it.’’ 

The fearless author points to the century of Latin-American justi- 
fiable distrust and suspicion as part of the price paid by the United 
States for this territory thus acquired with scant claim and by ques- 
tionable means, and says: ‘‘ There is little cause for wonder, therefore, 
that the story of how West Florida was acquired has remained a 
perpetual tangle, inexplicable, discreditable, and generally ignored.’’ 

Either imbued with the instinct of a dramatist, or actuated by a 
belief that the really worth-while reader would pursue his story to 
the last of its nearly seven hundred pages, Professor Cox reserved 
for his concluding paragraph what one usually expects to find in the 
preface, that part of a book which someone has aptly defined as the 
last thing which the writer writes and the first thing which the 
reader reads. It follows: 
As a phase of frontier expansion its acquisition can be more readily under- 
stood. The various steps which led up to it were not wholly praiseworthy, but 
they were the natural phases of a popular movement into the wilderness. The 
pioneers who took part in it had pressed into an area that physiographically be- 
longed to the United States and they undertook to make this relation a political 
one also, They occupied the territory by peaceful means, dispossessing few that 
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had any legitimate claim for redress. They outstripped the diplomat and forced 
his hand, and in the final settlement their deeds, though obscured under a cloud 
of words, formed the determining factor. If the preceding chapters have made 
this clear, the writer has accomplished his purpose. 


His preface the writer has confined to a modest statement con- 
cerning his sources and to acknowledgments of his indebtedness to 
the many who had rendered him assistance. The index covers thirty 
double-column pages, is carefully worked out, and usable. If any 
adverse criticism can justly be made against any phase of the author’s 
work it is that the story has been made longer than was necessary. 

The mechanical work of the publishers is satisfactory except in 
one respect, that is, the book is so loosely bound that it feels as if 
it were going to fall to pieces the first time it is opened; but this is 
a feature common to the recent issues in the series. 

Wm. R. Mannina. 
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